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TRANSCRIPT OF PROCEEDINGS
(Jury not present.)

THE COURT: Counsel, you had a matter?

MS. COIT: A lot of the new exhibits that are coming
in and several that have already come in are emails from me
having to do with the settlement agreement and me telling them
I found out about this disclosure that was made. We need to
revise the settlement agreement. From where they're going with
these emails and their listening to testimony on that as well,

I get the impression they're going to argue that I somehow was
in on this and trying to trick Mr. Cleavenger or something to
that effect.

THE COURT: I think the impression will be quite the
obvious -- quite the opposite. It seems to me that it would
almost be a bad faith argument. You're the one that alerted
the plaintiff to the fact that there was newly discovered
information on your part, while the settlement agreement was
being consummated or close to being consummated, about the
Brady materials that had been filed a month or two earlier.

MS. COIT: I agree with that.

THE COURT: Idon't know how in the world counsel
possibly could make that argument. Are you going to make that
argument?

MR. JASON KAFOURY: I think there are emails --

THE COURT: I want to be very clear with my question.
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It's a simple question. Are you going to argue that she's
complicit?

MR. JASON KAFOURY:
lawyers representing the university knew about --

I'm going to argue that the

THE COURT: Now, just a moment. There's a difference
between Doug Park and present trial counsel. Now, you listen
to my question. Are you going to argue that she's complicit,
this counsel who represents the defendants?

MR. JASON KAFOURY: She sent an email on July 11th.
In that email it talks about Cleavenger and Brady-listing. 13
days later she's sending an email to my client saying, "We're
ready to sign the settlement agreement." Day 14 she then says,
"I recently learned about these Brady materials."

THE COURT: So you believe she knew about this when?

MS. COIT: And that's, Your Honor, the evidence I
need to get in about what I did and didn't know and what my
clients did and didn't know. And my question for you was
actually may I -- I obviously don't want to testify to this in
closing. Can I elicit that through leading questions with
Chief McDermed?

THE COURT: How is that going to be resolved,
Counsel? That's a fair question because that -- if you're
going to get into that kind of evidence, counsel has a right to
respond to that.

MR. JASON KAFOURY: Can I talk?
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I don't plan on going any further with the jury in closing
argument other than pointing out the facts that there's
settlement negotiations, just like I said in the opening
statement, but, in fact, the lawyers for the university and
lawyers for the defense counsel were emailing about Cleavenger
and the Brady list 13 days earlier. That is the extent of
where I'm going to go with any closing arguments.

THE COURT: After hearing that, what is your
position?

MS. COIT: Well, my position is the -- this is my
explanation, and this is what I need to get out to the jury if
he's going to make that argument --

THE COURT: He just said -- you just heard his
argument.

MS. COIT: Okay. So the settlement agreement dealt
exclusively with we were going to keep confidential in the
confidential file personnel records that dealt with discipline.
That included Mike Morrow's internal affairs investigation.

The email that he's talking about forwarded the -- I did not
know when they submitted this stuff to the district attorney.
I didn't know until after.

THE COURT: Without you testifying -- which I don't
want to get lawyers involved on the stand. Without you
testifying, how can the chief be a benefit to you? In other
words, she can tell -- she can tell about your conversations
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between each other, but you're the only one who can state that
you didn't know.

MS. COIT: Well, I think what she can state -- she
can identify that email and what the attachment was. And what
the attachment was was the cover memo from Lieutenant Lebrecht,
and that was not part of the documents that were to be held
confidential in the settlement agreement.

It was not until we met later in Doug Park’s office that I
was also -- that I was shown the entire packet and it included
Mike Morrow's internal affairs investigation. At that point, I
alerted counsel that some of the documents had been turned
over.

I've explained this to Mr. Kafoury. I don't know why he
continues along this line of argument, but I feel I need
somehow to be able to bring this out. Because if the jury
believes that I'm doing something bad, that's going to
prejudice my clients.

THE COURT: That reflects on your clients. I agree.
That cannot occur without either response to or some vehicle.
When will this come up?

MS. COIT: It won't be until next week.

THE COURT: Next week. Can I have a little bit of
time to think about this? Because I think it's obviously fair
that counsel is making this argument that somehow you have
knowledge at an earlier time, when you didn't. You're entitled
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to rebut that. So before I go any further, let me think this
out. Obviously, I'm trying to keep both counsel off the stand
for either side. But if the argument is that you're a
complicit lawyer for the University of Oregon, et cetera, et
cetera -- let me reflect on that for a while.
Thank you for alerting me.
Christy, would you be kind enough to get the jury? Do I

have a list of witnesses?

MR. JASON KAFOURY: So it's anything that's orange or
pink.

THE COURT: I read the orange and pink.

MR. JASON KAFOURY: Orange and pink are the new
exhibits that have been stipulated to.

THE COURT: Orange and pink. There's no distinction
between the two?

MR. JASON KAFOURY: Exactly. They're all in.

THE COURT: All right.

MR. JASON KAFOURY: There are two additional ones,
271 or --

THE COURT: This is confusing. I'm going to read the
orange and pink.

MR. JASON KAFOURY: You read the orange and the pink
and there's two more after.

THE COURT: Can I have those two also?

MR. JASON KAFOURY: Yes.
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THE COURT: These have been stipulated to ; correct?
MR. JASON KAFOURY: Correct.
(Jury present.)
THE COURT: Good morning.
THE JURY: Good morning.
THE COURT: How is everybody today?
THE JURY: Good.
THE COURT:
it's good to see anybody. Have a seat.
Counsel, please be seated, along with your clients.
Last evening and this morning -- remember, I told you that

It's good to see you all. At my age,

when you go home, their work just begins at night? And there
are a number of exhibits that would have taken a significant
period of time to get in, and there's been stipulations between
both parties for these exhibits to be received into evidence.
Probably saves us hours. Maybe half a day.
So the first is Exhibit No. 3. We're going to caption it:
A Clarification of Expectations Letter by Lebrecht on
November 18, 2011.
Is that stipulated for receipt by both parties so I have a
good record?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Christy, I'll hand these right over the
edge to you one by one.
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The second is Exhibit 12. It's a list of all calls or
service at Spencer View from June 16, 2011, through November --
strike that. Through June 15, 2012. So a one year-year period
of time.

Christy, this is Exhibit 12.

Is this stipulated to be received by both parties?

MS. COIT: Yes.
THE COURT: The next exhibit is the UODPS 21
Standards of Conduct Policy. It's Exhibit No. 13.
Counsel, is this stipulated to be received into
evidence --
MR. JASON KAFOURY: Yes.
THE COURT: -- by both parties?
MS. COIT: Yes.
THE COURT: Did you say yes?
MR. JASON KAFOURY: Yes.
THE COURT: My apologies. Thank you.

The next exhibit is Exhibit 14. It's the SEIU Collective
Bargaining Agreement, in parens, the OUS Union Contract, 2011
to 2013.

Is that received into evidence by both parties?

MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Christy, here's the next one.
Then there are emails to and from Lieutenant Morrow, dated
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February 20, 2012. That would be Exhibit No. 19.
Are those stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Then there is Exhibit 28, a case report,
12-684. April 1, 2012. Cleavenger's report from main Spencer
View Apartments incident.
Exhibit 28. Is that stipulated by both parties to be
received into evidence?
MR. JASON KAFOURY: Yes, Your Honor.
MS. COIT: Yes.
THE COURT: The next exhibit is Exhibit 34. It's a
CAD Log of 359, quote, "Outside Agency Assist." 154 off campus
between August 1, 2010, to August 31, 2012.
Is this stipulated to be received into evidence by both
parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Counsel?
MS. COIT: Yes.
MR. JASON KAFOURY:
THE COURT: I didn't hear plaintiff's counsel.
MR. JASON KAFOURY: Yes. I'll put my micon. Yes.
THE COURT: Exhibit No. 35, Cleavenger's original
grievance form for letter of reprimand, dated June 18, 2012.

I'm sorry.
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Is this stipulated to be received, Counsel?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: Exhibit 37, the UODPS radio policy and
procedures from the UODPS policy manual.
Is this stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT:  Exhibit 39, the ORS 165.4 -- strike that.
165.540. Audio recordings. Obtaining contents of
communications.
Is this stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: Exhibit 42. Mr. Cleavenger's job
description. The 2010 public safety officer position.
Now, Counsel, I don't have Exhibit 42 in front of me.
MR. JASON KAFOURY: There may be a handful of those ,
especially at the end, that I didn't have a physical copy of
yet here, but I will make a note of them and bring them to the
court today. There's so many pieces of paper.
THE COURT: That will magically appear. We're
waiting for it to magically appear.
Counsel, I have some exhibit books up here that you can
use also. Maybe it's --
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MR. JASON KAFOURY: Oh, okay. Okay. We've got one.
We've got one.

THE COURT: I could have taken some of those from
counsel. Do you want to use the Court's to look through also?

Counsel, you stipulated that Exhibit 42 could be received
into evidence?

MS. COIT: Yes.
THE COURT: Christy.
43. The weapons policy. Letter from Jamie Moffitt.
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: Okay. Can I see 43, please?

This is saving a lot of time. After this is submitted to
you after their argument, it will go right to you. We won't
waste any time gathering up evidence. It will be waiting for
you.

Do you have 43? Okay. That's it.

Exhibit 46. Cleavenger's DPSST training record as of
2015. Stipulated into evidence?

MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: Okay. We'll wait for 46.

Do you have it, Christy?

DEPUTY COURTROOM CLERK: Yes, I do.

THE COURT: Exhibit 54. Donna Laue's email request
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to Morrow to see his investigation report, which is Exhibit 54.
Stipulated, Counsel?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes, for plaintiff.
THE COURT: We will wait for that to appear to
Christy.
DEPUTY COURTROOM CLERK: Counsel, I don't have a copy
of that.
THE COURT: Do you have it marked as a court exhibit,
Christy? Okay. Thank you, Christy.
Now, I'm picking up again in the stack, Counsel.
Exhibit 55 is an email to and from Morrow on June 26,
2012. Other traffic stops.
Stipulated by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: Okay. Thank you. Christy.
The next is Exhibit No. 67. Respectful workplace memo.
2012. 1/31/12. By UO HR.
Stipulated by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Christy.
74 is a map of the UO campus. Haven't I seen this a
number of times, Counsel? Maybe I haven't. Just to be
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certain, is this -- I thought this was received before.
MR. JASON KAFOURY: Which number, Your Honor?
THE COURT: 74.
We'll go over it later. I don't want to waste the jury's
time.
Stipulated by both counsel?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT:
and inform the jury. Right now it's received.
80 is the October 2, 2012, letter. Notice of unpaid
administrative leave and predismissal hearing.
Stipulated to by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 81 is the step two grievance decision
denial by Brian Smith, dated October 4, 2012.
Stipulated to by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Number 86. The termination letter.
That's dated October 25, 2012. It was received October 26,
2012.
Stipulated to by both parties?
MR. JASON KAFOURY: Yes.

If that's a duplicate, we'll take it out
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MS. COIT: Yes.
THE COURT: 92. The six-month trial service
appraisal evaluation form by Lieutenant Lebrecht on December 7,
2011.
Stipulated to by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Number 98, the CAD report, of felony
reports, which are non-citable for officers between August 22,
2011, and March 5, 2012.
Received by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: Stipulated, I mean. My apologies.
Service Employment International Union -- well, strike
that. Number 102. The arbitration panel request letter of
April 8, 2013.
Stipulated to by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 106, the UODPS 2012 annual report, crime
stats, and Clery statistics.
Stipulated by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
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THE COURT: Received into evidence.

120 -- strike that. 122. The Clery Act memo from
Chief Carolyn McDermed to all U of O facility and staff dated
November 4 -- strike that -- November 4, 2013.

Stipulated into evidence by both parties?

MR. JASON KAFOURY: Yes.

MS. COIT: Yes.

THE COURT: Received, obviously.

126, the safety escort ride document by UOPD.
Exhibit 126.
Stipulated into by both parties?

MR. JASON KAFOURY: Yes.

MS. COIT: Yes.

THE COURT: And if I neglect to say "received" on the
record, it's obvious that the Court is receiving these
documents upon stipulation.

135 -- strike that.

Counsel, in my -- I pick up at 135, but there are a number
of documents I don't have.

130, the UOPD radio traffic from September 10, 2012. The
knife incident.

MR. HESS: It's an audio file.

THE COURT: It says the radio traffic from 9/10/12.

MR. HESS: Right. And audio file only.

THE COURT: Audio. Oh, I don't know.
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MR. HESS: It is an audio file.
THE COURT: Oh, it is an audio file. Thank you.
Do we have that?
MR. HESS:
submit to you a disk.
THE COURT: So that, Christy, needs to be brought in.

I have to bring it in on a disk. T'll

Stipulated into evidence by both parties?

MS. COIT: Yes.

THE COURT: Counsel?

MR. JASON KAFOURY: Yes.

THE COURT: All right. Now, Christy, we need to make
sure we absolutely remember that. We don't have a physical
copy of that. Okay?

That will be given to us today, Counsel?

MR. HESS: Yes.

THE COURT: 131. UOPD radio traffic from
September 3, 2012. The first problematic callout incident.

Now, we've seen these, haven't we, Counsel?

MR. JASON KAFOURY: Which number is that?

MR. HESS: 131.

THE COURT: 131.

MR. JASON KAFOURY: Yes. That has been played.

THE COURT: It was played. We just don't have copies
of them. The jury has heard these?

MR. JASON KAFOURY: Yes.
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THE COURT: We just don't have them physical ly read

for them.
So 131 you'll bring in?

MR. JASON KAFOURY: Correct.

THE COURT: Stipulated into evidence by both parties?

MS. COIT: Yes.

THE COURT: 132 is the UOPD radio traffic from
9/6/2012. The second problematic callout incident. The jury
has also seen this, but you need a physical copy for our
evidentiary record.

MR. JASON KAFOURY: Yes.

MS. COIT: Yes.

THE COURT: Stipulated into evidence by both parties,
once again?

MS. COIT: Yes.

MR. JASON KAFOURY: Yes.

THE COURT: You'll bring that into us today?

MR. HESS: Yes.

THE COURT: 135. Examples of bike stops. Bike Q and
bike S in CAD. I have a physical copy of that.

Stipulated into evidence by both parties?

MS. COIT: Yes.

THE COURT:
Oregon about the bowl of dicks list on July 16, 2014, by Julie
Brown.

139. Response article by University of
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Stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: So that's 139.
147. June 18, 2012, email from Wardlow, Lebrecht,
McDermed discussing plan to terminate Cleavenger.
Stipulated into evidence by both parties?
MS. COIT: Yes.
THE COURT: Counsel?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 148. The 2011 DPSST Brady list memo from
monthly ethics BOLI claims.
Stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: 149. The April 23, 2013, University of
Oregon Police Department police officer job posting listing
Brady list eligibility as a qualification.
Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 165. McDermed and Moffitt email from
July 11, 2014. RE: Professionalism after media released the
list.
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Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 183. Email from McDermed to Doug Tripp
on May 14, 2012. RE: The plan to try to fire Cleavenger.
Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 192. Transcript of April 1, 2012,
traffic stop of law school dean. And I've got Commissiong.
Stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: 193. Transcript of June 18, 2012.
Interview with Cleavenger by Morrow. First half only.
Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 197. The new UOPD policies. Number 1011
and number 1060.
Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 209. March 31, 2014. Best practices for
navigating Brady v. Maryland. An Oregon memo by Gardner.
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Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 210. The June 30th -- or the June 30,
2014, letter from DA Gardner to Coburg Police Chief Larry
Larson. RE. Brady.
Stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: Number 224. Cleavenger's case report,
number 12-1844, dated September 10, 2012.
Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
MS. COIT: Yes.
THE COURT: 229. The April 2, 2012, draft letter of
reprimand, final on May 18th, written by Scott Cameron.
Stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: 236. The termination letters of
UODPS employees for theft and dishonesty.
Stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT: 238. The disciplinary personnel file of
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Scott Cameron.
Stipulated into evidence by both parties?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT:
to Deputy DA on July 3, 2014.
I don't have that document in my possession. Nor do I
have 249 or 250.
MR. JASON KAFOURY: Yes. The higher exhibits in the

248. Witness disqualification email sent

250s, I might have to bring those --

THE COURT: We're in the 240s. Not the 250s.

Thank you.

Christy, I'm handing you now 248, 249.

And each of those are stipulated into evidence. Is that
correct, Counsel?

MR. JASON KAFOURY: Yes.

MS. COIT: Yes.

THE COURT: Now I'm waiting for 250. First email
from DA Gardner to UOPD RE: Cleavenger's Brady response sent
on August 29, 2014.

Give that to Christy. That's 250.

Counsel, let's pick up in the stack. 251. The second
email from DA Gardner to UOPD RE: Cleavenger's Brady response
from August 29, 2014.

Stipulated into evidence?
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MR. JASON KAFOURY: Yes.

MS. COIT: Yes.

THE COURT: 252. June 25, 2012, email from
Mike Morrow regarding renaming traffic stops in dispatch. See
UO discovery item number UO-017238. Stipulated into evidence
by both parties?

MR. JASON KAFOURY: Yes.

MS. COIT: Yes.

THE COURT: 254 -- I'm sorry, Christy. 254 I don't
have, Counsel. It's response from U of O RE: Internet use
report to Bechdolt. I need 254.

Thank you. Submitted into evidence by both parties, to be
sure?

MR. JASON KAFOURY: Yes.

THE COURT: Then 260, the picture of the 2015 U of O
cricket team, stipulated into evidence by both parties?

MR. JASON KAFOURY: Yes.

MS. COIT: Yes.

THE COURT: Does that conclude the reading, Counsel?

Oh, I'm sorry. There are two additional items. My
apologies.
264. The time sheets for plaintiff. I'm sorry. 264.
The 2012 JCPD time sheets for plaintiff.
Stipulated into evidence by both parties?
MR. JASON KAFOURY: Yes.
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MS. COIT: Yes.
THE COURT: Now, Christy, those may have been sitting
on the ledge. I'm not sure.
Counsel, I don't have those. I don't think Christy has
those. I would like to see 264.
MR. JASON KAFOURY:
bring back from the office today. I'll have it sent over now.
THE COURT:

I think that's the one I have to

It might be in the binders you gave me.
Maybe they're in the Court's binders.

MR. HESS: The higher numbers aren't in the binders
because they were newer. I think the copies -- so we need --

MR. JASON KAFOURY:
immediately.

THE COURT: 266. The July 11, 2014, email chain.
RE. Brady materials from plaintiff.

T'll have it brought over

Stipulated into evidence?
MS. COIT: Yes.
THE COURT: Does that need to be brought over also,
Counsel?
MR. JASON KAFOURY: No. I believe we have a copy of
that one.
THE COURT: 266, Christy. 264 to insert.
Give that to Christy. Thank you.
Does that complete the reading , Counsel, on behalf of the
plaintiff?
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MR. JASON KAFOURY: There's two more, 270 and 271
you have there.
THE COURT: 270 is a series of emails dated -- the
last email is dated July 23, 2014, from Mr. Cleavenger to
Marc Stefan, Pam Lepec, and Andrea Coit. That's 270. I'm
sorry.
Well, 271, so we go in numerical order, is from
Andrea Coit, dated Tuesday, July 8, 2014, to James Cleavenger
and Pam Lepec, and this is a series of emails in a chain.
Is this stipulated into evidence, Counsel?
MS. COIT: Yes.
MR. JASON KAFOURY: Yes.
THE COURT:  So, Christy, we'll need a tag for 271.
And 272, the last email I have, the last document given to
the Court is from James Cleavenger, dated July 23, 2014, to
Andrea Coit, Marc Stefan, and Pam Lepec.
Is 272 stipulated to into evidence?
MS. COIT: Yes.
THE COURT: Counsel?
MR. JASON KAFOURY: Yes.
THE COURT: Then I'll need a marker also, a yellow
tag, for 272.
Does that complete the reading?
MR. JASON KAFOURY: Yes, Your Honor, for plaintiffs.
THE COURT: Okay.
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MS. COIT: Yes.

THE COURT: All right. Thank you.

Then, Counsel, thank you for those efforts between the two
parties last evening.
And, Counsel, would you like to call your next witness?

MR. JASON KAFOURY: Yes. I have just two brief
matters to confer with counsel on.

THE COURT: Now, that saved us half a day. That was
exciting.

Counsel, would you like to call your witness, please?

MR. JASON KAFOURY: Did you get 82 on the record?
That was the only one I didn't have a checkmark next to.

MR. HESS: 82.

THE COURT: We can check during the recess.

MR. HESS: Okay.

THE COURT: Time for a witness now.

MR. HESS: Should I get Mr. Drake?

MR. JASON KAFOURY: Yes.

THE COURT: Mr. Cleavenger, apparently you will take
the stand, then, for cross-examination. I don't hear another
witness being called.

MS. COIT: They called Mr. Drake.

THE COURT: Thank you, sir.

Please step forward into the courtroom, please, and up
into the well.
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Now, would you stop in that location and raise your right
hand, sir?
MICHAEL DRAKE,
called as a witness in behalf of the Plaintiff, being first
duly sworn, is examined and testified as follows:

THE WITNESS: I do.

THE COURT: Thank you, sir. Please be seated into
the witness box. The entrance to the witness box is just to my
right, closest to the wall.

Please be seated. Face the jury, state your full name,
please, and spell your last name.

THE WITNESS: Michael Richard Drake, D-R-A-K-E.

THE COURT: Counsel agreed last evening that they
would like to call Mr. Drake before the cross-examination of
Mr. Cleavenger. Normally, that would follow, but they believe
this would be a rather short witness in duration and
appropriate to call him this morning by stipulation of both
counsel.

Counsel, direct examination by plaintiff's counsel?

DIRECT EXAMINATION
BY MR. JASON KAFOURY:
Q.  Explain to the jury your education, where you're from, and
your work history.
A.  Like I said, my name is Michael Drake. I grew up in
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Pasadena, California. I moved to Oregon full time in 2004. I
came up here in 2002 to attend the U of O. I have a bachelor
of science in general sciences, and I have been working on
prerequisites to go to veterinary school.
Q.  Where are you currently employed?
A.  The University of Oregon Police Department.
Q.  And how long have you been an employee of the police
department?
A. Istarted as a student employee in 2003. I became a
temporary full-time officer in December of 2006 and was hired
full time as a public safety officer in April of 2007.
Q.  What positions have you held within the Department of
Public Safety?
A. T was the community service officer. I was the community
service officer coordinator. I was a public safety officer. I
was a field training officer for public safety officers. And
I'm now currently a dispatcher.
Q.  So you worked with my client the entire time, 2010 through
2012; correct?

You were there at the department the whole time he was
there?
A.  That's correct, yes.
Q. Can you please explain the process for the jurors of being
a field training officer during the FTEP portion of an
employee's time there?
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A.  You're assigned to be with that person, show them how
things are done within the department. You -- I don't know if
the right word is "critique" -- critique. You coach them.
Teach them how to do the job that they've been hired to do.
Yeah. That's -- you're kind of their person when you're there
in the department.

Q.  Explain what your role was in relation to my client as a
field training officer.

A.  To train him, to teach him, show him the ropes around the
department.

Q.  And was that over those first six months when he first
became a full-time employee there at the department?

A.  FTEP usually runs 16 to 17 weeks, so about four months.
Q.  If you would pull that mic just a little bit closer and

pull yourself a little closer. We want to be sure to hear you
so we have a clear record.

A.  Okay.

Q. So as a field training officer, are you his only field
training officer during that time period?

A.  He had one other field training officer, but I spent most
of his -- his -- most of his field training was spent with me.

Q. How many different people over the years did you provide
field training for?

A.  Five to six.

Q. Now let's talk a little bit about the scoring on those.
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Can you explain for the jurors what the top score is, what
normal scores are, that sort of thing?
A.  Yeah. So the way it's set up is you're scored between
zero and seven. I think zero being the lowest and seven being
the highest. Seven means basically that you have mastered that
concept. You're -- you're good to go. A four would be, I
guess, passing, for lack of a better word. It is that you
understand that and kind of apply it, but you haven't yet
mastered it.
Q. I 'want to show you your field evaluation programs and have
you identify them for me.
MR. JASON KAFOURY: Will you grab 99?

BY MR. JASON KAFOURY: (Continuing)
Q.  While he's grabbing those, I'll keep moving along here.

So if someone gets three or a four score, that is normal,
passing scores, during that period?
A.  Three would be -- you know, you still have a little bit of
work to do in that area. A four would mean, you know,
you're -- you've got that concept. It's very normal within the
first few weeks of FTEP for people to receive zeros, ones,
twos, threes.

People getting sixes and sevens is not necessarily usual
or common within those first few weeks.
Q. How did my client handle critiques or criticism while you
were his training officer?
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A.  Heand I got along very well, so it was always a coaching
moment with Mr. Cleavenger. You had to let him explain his way
of thinking and kind of go back and forth with him a little
bit.
Q. I'mgoing to show you Exhibits 90 and 91. Can you
identify what those are for the record?
A. 90 is an end-of-phase report for Mr. Cleavenger.
What's the time period on that document?
That's between March 30, 2011, and July 3, 2011.
And the next exhibit. 91?
. 91 is also an end-of-phase summary for Mr. Cleavenger.
The timing of that is August 8, 2011, through August 22, 2011.
MR. JASON KAFOURY: I'd offer 90 and 91, Your Honor.
THE COURT: Each are received. I'm sorry. I missed
it. August 8, 2011, through what date?
THE WITNESS: August 22nd.
THE COURT: August 22nd.
MR. JASON KAFOURY: Can we -- Mr. Hess, can we blow

>0 >0

up a couple of sections of those?
THE COURT: Christy, here are 90 and 91.
MR. JASON KAFOURY: Please blow up the first
paragraph. It starts with "This is to serve."
BY MR. JASON KAFOURY: (Continuing)
Q. This is a document you wrote; correct, Mr. Drake?
A.  That's correct.
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Q. It says, "During this time I was pleased with Cleavenger's
performance. Cleavenger has a healthy desire to work in law
enforcement and learns quickly."
That was your assessment at the time in July of 2011?

A.  That's correct.
Q. Did my client express a desire to you about working in law
enforcement as a career?
A.  Yes.

MS. COIT: Object. Hearsay.

THE COURT: Overruled.
BY MR. JASON KAFOURY: (Continuing)
Q. That was his career goal?
A.  Yes.

MR. JASON KAFOURY: Can we go down to acceptance of
feedback? Third paragraph.
BY MR. JASON KAFOURY: (Continuing)
Q. "Cleavenger was always looking to improve himself and
asked good questions. Cleavenger accepted all feedback,
whether positive or negative, as a professional. Cleavenger
explains his thinking and logic behind his actions. This can
come off as being defensive or argumentative. However, this is
not his intent. Cleavenger took my feedback and applied it to
future similar situations."

Is that what you were talking about a moment ago, in terms

of critique, that my client would want to tell you why he did
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things but would be accepting of the decisions?
A.  That's correct.

MR. JASON KAFOURY: Can we go to page 3, Mr. Hess?

Field performance critique.
BY MR. JASON KAFOURY: (Continuing)
Q. "Cleavenger was able to properly assess routine
situations. Cleavenger remains very calm during situations and
reacts appropriately. Cleavenger maintains control of the
situation. Cleavenger has a good demeanor with students and is
jovial in nature and tends to put people at ease.”

Was that generally how he dealt with the student body
there at the University of Oregon?
A.  Yes.

MR. JASON KAFOURY: Can we go to self-initiated
activity. Blow up that first sentence, Mr. Hess. The whole
thing is fine.

BY MR. JASON KAFOURY: (Continuing)
Q. "Cleavenger is very eager about his job. As such, he has
done a lot of self-initiated activity."

How would you describe my client's activity level versus
other officers there in the department during this time?
A. It seemed to be a little bit higher. I had a hard time
keeping up with him at times with all that he wanted to go and
do.

MR. JASON KAFOURY: Can we blow up officer safety,
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the next one?

BY MR. JASON KAFOURY: (Continuing)

Q. "Cleavenger showed good officer safety and maintained
control over his calls. I reminded Cleavenger he needs to call
people out to him and use his surroundings to keep him at a
position of advantage. Good use of light. Cleavenger
responded to cover other officers in an appropriate manner and
arriving within an appropriate amount of time."

Last -- can you go to page 4?

"Relationship with citizens."

Down.

"Cleavenger was very polite on his contacts and
represented the UODPS very well. Cleavenger was professional
and unbiased. Cleavenger worked very well with the students,
faculty, and staff at the U of O. Cleavenger also explained
the new campus policing initiative to students very well."

What was the new campus policing initiative? Do you
remember?

A.  That was the initiative or the move to transition from a
public safety department into a full sworn police department.
Q. And, finally, "Relationship with department members."

Last paragraph.

"Cleavenger adheres to the chain of command and accepts
his role within UODPS. Cleavenger and I have a good
relationship. Cleavenger is accepted by his shift peers.
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Cleavenger works well with all levels of the department from
security staff to command." Correct?

A.  Correct.

Q.  And this document was signed by yourself and
Lieutenant Bechdolt on page 5; correct?

A.  That's correct.

Q.  Over those first four to six months, was this generally
how we just went through these -- you know, your assessments,
was this generally how my client was doing before

Sergeant Cameron became his supervisor in October 2011?
A.  Yes. This is a good representation of how he was doing.
Q. Now, you and my client have socialized outside of work;
right?

A.  That's correct.

Q. Ithink there's a photo that you guys went skiing during
this first four months?

A.  Yes.

Q. Generally, is Mr. Cleavenger one of your better friends?
A.  We're friends. I wouldn't call him a best friend.

Q. Okay. How often do you guys hang out outside of work
situations?

A.  Actually, we see each other in person every couple of
months.

Q. I'll jump around on a few topics. Tell us about your

memories of Sergeant Cameron and of my client in relation to my
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client's stance on Tasers.
A.  That was the Taser issue with James, was a source of --
I'm sorry. I lost my dictionary here -- animosity, I guess.
When James first came into the department, we all, including
myself, were not thrilled that he had been hired because of the
presentation that he gave on Tasers.
Q.  Who was the most vocal with their criticism?
A.  Sergeant Cameron was definitely one of them, but it was
kind of an overall sentiment.
Q. How often did Sergeant Cameron talk about my client and
this Taser situation?
A.  Icouldn't put a number on it.
Q. Was it pretty clear to you that Sergeant Cameron disliked
my client?
A.  Yes.

MS. COIT: Object. Foundation.

THE COURT:  Well, more foundation, Counsel. Was he
present or what he heard, et cetera.

MR. JASON KAFOURY: Yeah.
BY MR. JASON KAFOURY: (Continuing)
Q. How often did Sergeant Cameron talk about my client?

It -- I couldn't put a number on it.

A

Q. Was it relatively frequently?
A My -- I -- I think so, yes.

Q

Okay. And when he would discuss my client, what -- what
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seemed to be his attitude in relation to Mr. Cleavenger?

A.  Negative.

Q. Lieutenant Lebrecht. Let's talk about his political
beliefs. How often did he -- well, first a little context.

Were you there during the graveyard shift briefings in 2011
while my client was there?

A.  Yes, Iwas.

Q. Okay. How often did Lieutenant Lebrecht discuss political
stuff during those briefings?

A.  Pretty often. It came up several times a week.

Q.  And how would you describe the opinions that
Lieutenant Lebrecht was putting forth?

A.  You mean what --

Q.  What kind -- yeah, from the right to the left of the
political spectrum.

A.  More to the right.

Q. Do you remember any particular statements that he made
during those briefings that stood out to you?

A.  We talked about President Obama not being a U.S. citizen;
that there was something wrong with his birth certificate. We
talked about Pat Tillman.

Q.  Who's Pat Tillman?

A.  Ithink he's an Army ranger who was killed by friendly
fire in Afghanistan or Iraq, one of those.

Q. He was a former professional football player; right?
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A.  Ithink so, yeah.

Q.  So what was -- what did Lebrecht say about Pat Tillman?
A.  Ithink it had something to do with the Democrats that
killed Pat Tillman or were responsible for his death, something
along those lines.

Q. Let's talk about the bowl of dicks list. Is there any
doubt in your mind that the list that was kept on Mr. --

Officer LeRoy's phone was called the bowl of dicks list?

A.  No.

Q. How much time was spent during those briefings talking
about this bowl of dicks list?

A.  Adecent amount. I--1Idon't recall the exact number of
minutes, but it was a lot.

Q.  Would the conversations sometimes go on for hours?

A.  Sometimes briefing would last upwards of an hour. Maybe
more.

Q. Afew people -- do you remember a discussion about Eugene
mayor, Kitty Piercy?

Yes, I believe so.

In relation to this bowl of dicks list?

Yes. I believe she was added to the list.

What about student body president Amelie Rousseau?
She came up quite a bit during briefing.

0OJ Simpson?

I think -- yes, I think we talked about OJ.

>0 >0 P>0>
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Q.  Who kept the most detailed notebooks of what was going on
during those briefings?

A.  Kent Abbott.

Q. Do you recall Officer LeRoy and Lieutenant Lebrecht
spending many hours during those briefings together, not out in
the field?

Yes, I do.

How often did they do that?

Oh, a few times a week.

What were they doing?

I have no idea.

ororor

Have you ever heard of any other officer there that's been
told that they can only report crimes that are felonies?

A.  No.

Q.  From -- during this time period, were the policies
shifting and changing pretty frequently?

A.  Our policy manual remained the same, but we would have new
things added and new directives.

Q.  Was that kind of constantly changing throughout those
years: 2010, '11, '12?

A.  Yeah. There was new directions coming down.

Q.  Were you -- were you there when my client had this
incident at the Addi's restaurant where he had the machetes and
the headband?

A.  Yes.



O 00 N O AW N

N N N N NN P 2R e e s e e
aa A W N = O O N UL DA WDN = O

O 0 N O U DA W N

N N NN NN 2 2 R s e s e s =
tu A W N B, O WOOWWNO UL DA WN = O

1579
Drake - D

Q.  Were there Springfield Police Department people there too ?
A. I believe so.

Q.  The policy manuals during that time period were outdated,
weren't they?

A.  Yes.

Q.  You live in Junction City?

A.  That's correct.

Q. Isthere a lot of controversy surrounding Chief Chase
there in Junction City?

A.  Ithink so. I'm not really up on politics.

Q. Let's talk about -- have you ever heard of another
officer, in all the years you've been there, that a supervisor
has gone and reviewed every single one of their dash cam videos
to look for officer safety issues?

A.  Not -- not that I can recall.

Q. Do you remember Sergeant Cameron saying something to the
effect of: You can take any video from any officer and if you
scrutinize it hard enough, you can find mistakes?

A. Idon't remember him saying it, but that's kind of the

general --
Q. Do you agree with that generally?
A.  Yeah.

Q. If you want to find something, a problem, you can watch a
video and you can scrutinize it a million different angles;
right?
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A.  Sure.

Q. Besides that one time you went skiing with my client, how
many times in the last three years have you ever gone skiing
with him again?

A.  Let'ssee. We went to Willamette Pass once, met up with
him again at Mt. Bachelor. So two, maybe a third. I'm not
remembering.

Q. I want to talk generally about the morale there. You're
still there in the department. How would you describe the
morale right now in the department?

A. It could be better. It seems to be -- I think it could be
better.

Q.  Within the department over the years. Has there sort of
been an in crowd that gets treated differently than other
folks?

A.  Idon't know what you mean by "in crowd."

Q.  Well, a group of people that are close -- closer with the
management, supervisor types, and they're treated differently
than other people -- than other regular officers, for example?
A.  That's my perception.

Q. Have you noticed a pattern over the years that when the
management within the department wants to get rid of someone
that they start a process of writing them up to build a case to
be able to terminate them. Have you seen that pattern happen
over the years?
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MS. COIT: Object to the foundation.

THE COURT: Sustained.
BY MR. JASON KAFOURY: (Continuing)
Q. Have you seen -- have you been there over the years
watching people be terminated?
A.  Yes. People have been fired while I've been there.
Q. Aot of people over the last five years?
A.  I--Ican only think of two off the top of my head that
have been terminated -- oh, no, three.
Q. How many people have left the department in the last five
years?

MS. COIT: Object to the foundation and the
relevance.

THE COURT: Sustained.
BY MR. JASON KAFOURY: (Continuing)
Q. The people that you can think of that were terminated, do
you remember -- do you remember seeing them receiving a series
of discipline up until they were terminated? Letters of
reprimand?
A.  No.
Q. Did you see Lieutenant Lebrecht play videos of his former
football games there at the department?
A.  Iremember seeing something with him and football.
Q.  Sitting here today with the chief -- the chief is your
boss, correct, in this department?
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A.  Yes.
Q.  Are you fearful of retaliation for your testimony here
today?
A.  Yes,Iam.
Q.  Were you afraid of that back when you had your deposition
taken in March of this year?
A.  Yes, Iwas.
Q.  After your deposition, were you given an annual
evaluation?
A.  Yes.
MR. JASON KAFOURY:
evidence, correct, Mr. Hess? 204?
MR. HESS: No.

BY MR. JASON KAFOURY: (Continuing)

I believe 204 is already in

Q. Okay. Do you have a copy of 204 ? One moment. While he's
grabbing that exhibit. Before you got this in -- you got an
annual evaluation this year within months of your deposition;
right?

A.  Ithink so, yeah.

Q. Before you had gotten that annual evaluation, how long had
it been since you got your last annual evaluation?

A.  Alittle over a year.

Q Can you identify what that document is for us?

A.  This is my performance evaluation.

Q What's the exhibit number? 204? Correct?
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Yes.

What is the time period there on it?

This is from January 10, 2014, to April 1, 2015.

So it's actually a 15-month annual evaluation?

Yes.

So your deposition was on March 24, 2015; correct?
That sounds about right.

ocrorPo0PrP0P>

. And this reporting period isn't until seven days later.
April 1, 2015; correct?

A.  Correct.

MR. JASON KAFOURY: I'd offer 204, Your Honor.
THE COURT: Any objection?

MS. COIT: I object to the foundation and the
relevance.

THE COURT: Well, are --

MS. COIT: It was not authored by any of the
defendants.

THE COURT: Is the relevance that you believe there's
a drop in his scores, Counsel --

MR. JASON KAFOURY: There's statements within here
that --

THE COURT: -- or do they reference his testimony in
his deposition?

MR. JASON KAFOURY: They reference statements that he

made negative towards the department.
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THE COURT: Show me the page.

MR. JASON KAFOURY: Page 2, under Dependability, the
last two paragraphs.

THE COURT: Al right. Just a moment.

All right. What else?

MR. JASON KAFOURY: Under Dependability and on page 3
under Consider Effectiveness of Work Relationships. That
narrative.

THE COURT: I won't receive the document until
there's more foundation, Counsel.

MR. JASON KAFOURY: Okay.

THE COURT: It doesn't say anything about a
deposition. It states general comments that are made in the
workplace. You can ask him about that until I have a better
foundation.

MR. JASON KAFOURY: Okay.

BY MR. JASON KAFOURY: (Continuing)
Q.  When you received this annual evaluation -- do you have a
copy of it there in front of you?
A.  Yes, Ido.
Q. It discusses engaging and making negative and disparaging
comments to be brought forth by fellow department employees.
Reports that he continues to engage in that.

Did you interpret this -- these -- this section of your
annual evaluation --
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MS. COIT: Object to leading.

THE COURT: Sustained.
BY MR. JASON KAFOURY: (Continuing)
Q. How did you interpret this section in your annual
evaluation?
A.  I--we, you know, talked openly about how we feel about
how matters are going in the department. Everyone down there
engages in it. I thought that I was being singled out and
having this put in my eval because of my deposition.
Q. Had you ever had any comments like these put into any of
your other annual evaluations over the years?
A. T would have to look at all of them. I don't recall.

MR. JASON KAFOURY: Your Honor, I believe he's laid
the proper foundation.

THE COURT: We'll take it up during recess. I'm not
certain, Counsel.

MR. JASON KAFOURY: Okay.
BY MR. JASON KAFOURY: (Continuing)
Q. Did you feel that your annual evaluation was -- portions
of it related to your deposition?
A.  Yes, Idid. Ido.
Q.  And tell us what -- what concerns you have for the future
here.
A.  You know, just the continued retaliation against me, the
nitpicking, critiquing.
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Q. Isthat the same nitpicking and critiquing that you saw
happen to Mr. Cleavenger while he was there?
A.  It's similar, yes.
Q.  And by putting this information in your annual evaluation,
how did that affect -- how did that affect your ability to move
to a different department and -- and work in law enforcement
somewhere?
A I--

MS. COIT: Object to the foundation.

THE COURT: Overruled. You can answer the question.

THE WITNESS: I -- I mean, with stuff like this, I
probably wouldn't be able to move to another department.
BY MR. JASON KAFOURY: (Continuing)
Q.  Are you worried you might get fired?
A.  Yes.

MR. JASON KAFOURY: That's all I have.

THE COURT: Cross-examination?

MR. JASON KAFOURY:  Your Honor, I do have one matter
for the Court. I conferred with counsel on it, but I'll need
to discuss it with you first. I do not have an agreement with
counsel on it.

THE COURT: I am not going to have a sidebar,
Counsel.

MR. JASON KAFOURY: Okay.

THE COURT: Thank you. Cross-examination.
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CROSS-EXAMINATION

BY MS. COIT:

Q.  Mr. Drake, who wrote your evaluation?

A.  Lynn Wilborn.

Q.  Who's your boss?

A.  Lynn Wilborn.

Q.  Were you supervised by Lieutenant Lebrecht?

A.  Not directly.

Q.  Are you supervised by Sergeant Cameron?

A.  Not directly.

Q.  Were you when your evaluation was given?

A.  Not Sergeant Cameron. He doesn't work there anymore.
Q. Correct. When your evaluation was given, were you

supervised by Sergeant Cameron?

A.  No.

Q. How about Chief McDermed. Does she play any role in your
supervision?

A.  Not directly.

Q. Did you ask Lynn Wilborn if Chief McDermed had any input
into your evaluation?

A.  Yes, Idid.

Q.  What did she tell you?

A. I believe her email said that Chief McDermed provided
overall guidance.

Q.  On the process?
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A.  Idon't know what she meant by "guidance."
Q. Did she also tell you Chief McDermed did not provide any
specific input on this evaluation?
A.  If that's what the email says.
Do you recall receiving that email?
I do.
Is that what you recall saying?
I would have to read it.
MS. COIT: Your Honor, may I approach?
THE COURT: You may.
THE WITNESS: Did not provide any specific input --
THE COURT REPORTER: I'm sorry. Could you slow down.
THE WITNESS: So Chief McDermed did not provide any

>0 >0

specific input on this evaluation. She only provided guidance.
MS. COIT: Thank you.
THE COURT: Who is that written by, Counsel?
THE WITNESS: That is written by Lynn Johnson. Now

Wilborn. Well, she was Wilborn. Now she's Johnson. She got

married.

BY MS. COIT: (Continuing)

Q. Who's Ms. Wilborn?

A She's my supervisor.

Q.  You're not a public safety officer anymore, are you?

A No, I'm not.

Q You work in dispatch?
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Correct.
Did you apply to become a police officer at UOPD?
Yes, I did.

Did you withdraw from the process?

That's correct.

Why did you withdraw?

Because I wanted to go to veterinary school.

ocrPOoPOPOP

Before you withdrew from that process, had you failed the
background checks at Eugene Police Department and the
Washington County Police Department?
A.  Yes. Washington County Sheriff's Office.
Q.  Sheriff's. Excuse me. Did you fail those background
checks because they found you to be dishonest?

THE COURT: I'm sorry, Counsel. I couldn't
understand you. Did you fail what?

MS. COIT: The background checks.

MR. JASON KAFOURY: TI'll object on hearsay grounds,
Your Honor.

THE COURT: Overruled.

MS. COIT: You can answer the question.

THE WITNESS: Oh, I'm sorry. Could you repeat the
question?
BY MS. COIT: (Continuing)
Q. Did you fail those background checks at the University of
Oregon -- excuse me, at Eugene Police Department and the
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Washington County Sheriff's Department because they had
determined you to be dishonest?

A. I was never given a reason.

Q. Did you testify in your deposition that you believed it
was because they found you to be dishonest?

A.  Yes.

Q.  You agree that you were Mr. Cleavenger's primary field
training officer?

A.  That's correct.

Q.  Other than a few days he may have been with

Chris Phillips, you were it; right?

A.  Yes.

Q. Do you agree that you spent a lot of time during field
training either sitting in the dispatch office or responding to
Eugene Police Department calls?

A.  T'd have to look.

Q. Does that sound like something that you guys did during
field training?

A.  Yes.

Q. Do you recall being interviewed by Mike Morrow when he was
conducting an internal investigation into Mr. Cleavenger's
conduct?

A.  Yes, Ido.

Q. Do you recall being questioned about what you taught
Mr. Cleavenger regarding traffic stops?
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A.  Yes, Ido.

Q. Do you recall telling Mike Morrow that you did not teach
Mr. Cleavenger that it was okay to conduct a full traffic stop
with lights on, pulling someone over?

A.  I--that's correct. Idid not teach him to do that.

Q. And, sitting here today, is that your testimony -- you did
not teach him to do that?

A.  Yes.

Q.  If he told Mike -- strike that.

Did you -- as part of your job duties as a field training
officer for Mr. Cleavenger, did you teach him about his duty to
advise people that they're being recorded?

A. Idon't recall if we talked about that or not.

Q.  Would you agree with me that that would be part of your
job duties as his field training officer?

A.  Yes.

Q. Isthere any reason for you to believe that you did not
teach him that?

A.  No.

Q. How many times -- well, let me ask you this first: You
agree with me that you and Mr. Cleavenger became fairly good
friends early on during the field training program; correct?

A.  We became friends.

Q. A month or two into the program?

A.  Yes.
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Q. How many times do you recall you and Mr. Cleavenger taking
off work early to go either skiing or to do something else?

A. Idon't -- I'd have to look at my schedule. I don't

recall.

Q. Do you recall one time?

A.  Ican't recall the time. I wouldn't be surprised if we

did.

Q. Now, do you agree that graveyard -- the graveyard shift
contacts people on campus that aren't students at times?

A.  Yes.

Q.  Who are the other people that you contact, as public
safety officers, that are not students?

A.  Local transients, visitors of students, students at Lane
Community College. Some folks that come down from Portland.
It varies.

Q.  Would you agree with me that it's a good idea to enter
into those contacts, into all contacts, being cautious?

A.  Yes.

Q. Isitabad idea, as a public safety officer or a police
officer, to be too trusting?

A.  Yes.

Q. Did you ever have concerns Mr. Cleavenger was a little too
trusting?

A.  Yes, Idid.

Q.  What were those concerns?
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A.  Jim liked to give people the benefit of the doubt.
Q. Isthat a good idea in law enforcement?
A. It - it has its -- it has its places in law enforcement,

yes.
Q. Can it also cause safety concerns?
A.  Yes.

Q. Now, you talked about the Taser speech that Mr. Cleavenger
made. Did that speech -- did he express other opinions in that
speech, that you're aware of, other than just, "I don't want
the UOPD to have Tasers."

A.  Idon'trecall

Q.  You testified that you didn't agree that he should have
been hired because of that Taser speech; is that correct?

A.  That's correct.

Q.  Was it just the fact that he didn't want DPS to have
Tasers or was there more to it in your opinion?

A.  For me it was just the Taser issue. I can't recall
anything else.

Q. Did you ever hear Lieutenant Lebrecht say anything about
Mr. Cleavenger's Taser speech?

A.  Idon'trecall

Q. How about Chief McDermed?

A.  No. Idon'trecall

Q. Allright. In the time period when you were talking about
Sergeant Cameron speaking negatively about Mr. Cleavenger, can
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you give us a range of when that time was?

A. I--there was a lot of talk before he started working,
before his first shift, and then the -- sporadic afterwards. I
don't remember exact times.

Q. Give me an idea of sporadic. Is that one or two times,
that you recall?

A. I just remember it being kind of the general
understanding. General theme. I --

Q. So sitting here today, you don't recall actual statements
Sergeant Cameron made, just a general feeling that

Mr. Cleavenger shouldn't have been hired?

A.  Yes. I mean, yeah.

Q. Now, you talked a little bit about Lieutenant Lebrecht
saying political things. Did you ever understand anything
Lieutenant Lebrecht said in a political nature to be anything
but a joke?

A.  No.

Q.  Were any of the jokes he made offensive to you?

A.  Not to me personally.

Q.  And the list, the list that Eric LeRoy kept, did you ever
see this list before it was published on the Internet?

A.  No.

Q. Did Mr. Cleavenger ever tell you he saw it before it was
published on the Internet?

A.  No.
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Q.  You said that you knew that Officer LeRoy and
Lieutenant Lebrecht were spending hours in the office together
after briefings?

A.  Yes.

Q.  Tell me how you know that.

A.  Both of their cars were parked out in front of the
station.

Q.  So other than seeing their cars, do you have any other
reason to believe that they were goofing off inside the station
together for an entire shift?

A.  That was my perception.

Q. Because the cars were parked outside?

A.  Yes.

Q. How many times would you drive by to see their cars parked
out there?

A.  Oh,I--Idon'trecall. Afew times, I guess.

Q.  Allright. And then the football videos. You kind of
said you recalled something about a football video and
Lebrecht.

A.  Irecall seeing something having to do with him and
football on the screen somewhere.

Q. Do you have any memory that it was actually
Lieutenant Lebrecht's football videos?

A.  Yeah.

Q. Not Adam Lillengreen's?
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A.  No.

Q. Okay. Now, you will agree with me that you want

Mr. Cleavenger to win this lawsuit; right?

A.  Yes.

Q. Do you agree that you have expressed the opinion that you
hope all the defendants get fired as a result of this lawsuit;

correct?

A.  Yes.

Q.  Tell us why you want them all to get fired.

A. I just want things to change at the department.

Q.  What do you want to change?

A. I want new leadership to come in. I--1 just want it to

get better.

Q. Do you agree with me that your feeling is based on the
hiring that has been done for police officers?

A.  Yes.

Q. And some of that is personal to you because you were not
hired?

I withdrew.

Did you think you were going to get hired?

No.

And that's because you failed the other background checks?
That had something to do with it, yeah.

You said earlier you didn't think you could get a job at a

or»o0 >0 >

police department because of your personal -- your evaluation.
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A.  Uh-huh.

Q. Do you think perhaps it might be more important to the
other departments that you failed background checks for
dishonesty?

A.  I'm sure they would take that into account, yes.

Q. Now, you agree that you've been, since this lawsuit was
filed, spreading rumors at the department; correct?

A.  Yes.

Q.  And these are negative rumors about the defendants and
other administrators at the department; correct?

A.  Yes.

Q.  You'd agree with me that you got this information or a lot
of it from Mr. Cleavenger; correct?

A.  Yes.

Q.  You agree that Mr. Cleavenger knew that you would spread
those rumors at the department; correct?

A. Idon't --Idon't know what his intent was in telling me.
Q. Did you tell Mr. Cleavenger that you would tell other
people at the department about the information he was giving
you?

A.  Idon'trecall

Q. Did Mr. Cleavenger tell you that all of the defendants in
this case -- well, excuse me, all of the UOPD staff who
testified at the arbitration, except Sergeant Bechdolt --
Lieutenant Bechdolt now -- lied at the arbitration?
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Yes, I remember that.

Mr. Cleavenger told you that?

Yes.

Did you tell other people at the department that?
Yes.

or0ro>r

. Did you tell Mr. Cleavenger that you told other people at
the department that?

A. Idon't re -- probably.

Q. Did Mr. Cleavenger ever ask you to clarify with those
people that he didn't really mean they lied under oath?

A.  No.

Q. Do you recall testifying in your deposition -- well,
excuse me. Yeah, do you recall telling me in your deposition
that you believe Officer Hermens is a liar?

Yes, I do.

And Officer LeRoy, you said he's a liar?

Yes.

You said Chief Boyd, she's a liar?

Casey Boyd?

Oh, I'm sorry. Casey Boyd.

Yes.

And you said Amanda Hayles, she's a liar?

Yes.

You said Lieutenant Lebrecht is a liar?

PorOorPO0P>PO0P>0P

Yes.
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Q.  You said Chief McDermed is a liar?
A.  Yes.
Q.  And you said all this under oath; right?
A.  Yes.
Q. But you didn't think Sergeant Cameron was a liar?
A.  No.
Q.  You testified that you think the morale in the department
is low?
A.  It--yes. Yeah.

Q. Do you agree with me that you're playing a big role in
lowering the morale at the department?
A. I--1probably am, yes.

Q.  Why are you doing that?

A. I want the place to change.

Q.  You want the chief and Lieutenant Lebrecht fired; right?
A. I want the place to change.

Q. Did Mr. Cleavenger tell you that he'll do whatever it
takes to get the defendants fired?

A.  No.

Q.  Never told you that?

A.  No.

Q.  During field training, would you and Mr. Cleavenger spend
some time making fun of Lieutenant Lebrecht?

A.  Ithink so.

Q. Do you recall being asked that in your deposition and
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telling me that you would make fun of Lieutenant Lebrecht?
A.  Yes.

Q. Do you recall telling me that -- or Mr. -- I'm sorry. Did
I interrupt you?

A.  No, you're fine. I --I'm having a moment here. Go
ahead.

Q. Do you recall Mr. Cleavenger making fun of

Lieutenant Lebrecht during field training?

A.  Yes.

Q.  What was it about Lieutenant Lebrecht that you and
Mr. Cleavenger would make fun of?

A.  Idon'trecall

Q.  Can you recall anything you made fun of him about?

A.  No. Ijust know it happened.

Q.  And how about Sergeant Cameron? Did he make fun of
Sergeant Cameron?

A.  I--TIthink so.

Q. Can you recall anything he said that was making fun of
Sergeant Cameron?

A.  No.

Q. Do you agree with me that at the time he was below them in
the chain of command?

A.  Yes.

Q. Is it appropriate to make fun of your supervisors?

A.  No.
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Q. Do you agree that Mr. Cleavenger thought the department
was a steppingstone and a Mickey Mouse operation?

A.  Yes.

Q. Do you also agree that it's your opinion that

Mr. Cleavenger thought he was smarter than the people he was
working for?

A.  Yes.

Q.  You've told people at the department that you think
everything Mr. Cleavenger has said in his 200 -paragraph lawsuit
is true. Is that correct?

A.  Yes.

Q.  What do you base that on?

A. Thaven't had a reason to doubt him.

Q. Do you agree that you've said some pretty crass things
over the radio at dispatch?

A.  Yes.

Q. Do you feel there's anything wrong with that?

A. It's not appropriate.

Q. Have you been in trouble for it?

A.  Yes.

Q.  Were you disciplined for belittling your co-workers?

A.  Yes.

Q. Did Mr. Cleavenger engage in that belittling with you?

A.  Yes.

Q.  Specifically about Lebrecht and Cameron; correct?
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A.  Yes.

Q.  And this was during field training?

A.  Yes.

MS. COIT: Thank you.
THE COURT: Redirect.

REDIRECT EXAMINATION
BY MR. JASON KAFOURY:
Q.  You never wrote anything down about my client making fun
of anybody, did you? It's not in any of your written stuff?
A.  No, it's not.
Q.  Were these private jokes at 3:00 or 4:00 in the morning,
walking around, with you and Mr. Cleavenger on patrol kind of
stuff?
A.  That's the only thing I can think of that it was.
Q. Now, did my client have an ego where he, you know , acted
like he was smarter than everybody else?
A.  I--that -- that wasn't how I perceived him.
Q.  She asked about your opinions about changing the
department. Do you see any way this department could reform
itself without a change of leadership?
A.  No, Idon't.
Q. Defense counsel asked you a lot of questions about your
honesty and this failed background check. Just take a moment
and explain to the jurors what really happened with that.
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A.  Sollied to my parents about having completed my degree
at the U of 0. I was still working on getting it, but I -- I
told them that I graduated and walked.
Q. How many classes away were you?
A.  One. I have 256.
Q.  Now, she asked you about this tape -recording and whether
you would have talked to my client about it. Assuming the dash
cam videos didn't come to the department until 2012, you
wouldn't have had any discussions in 2011 about dash cam videos
and policies and procedures, would you?
A.  No. Not about dash cams.
Q.  So you didn't think my client should be hired either
because of his stance on Tasers. How did that change?
A.  Iguess afew days into it, a few weeks, we had, you know,
engaged in a dialogue where he explained, you know, what his
opinions were, and that kind of set me at ease.
Q. Sitting here today, do you have any doubt that when --
well, strike that.

Do you remember a joke people would say involving my
client and mistakes other officers would make?
A.  I--no.
Q.  Something about cross -- being nailed to the cross? Does
that ring a bell?
A.  No.
Q. Sitting here, do you have any doubt that Chief McDermed
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played a role in that annual evaluation report that you had?
A. Idon't have any doubt, no.

MR. JASON KAFOURY: That's all I have.

THE COURT: Recross?

MS. COIT: Nothing. Thank you.

THE COURT:
Counsel wanted to speak to the Court, but I want to keep the
case moving. But during the recess I'll find out what that's
about. If you'll step out in the hallway.

Next.
MR. JASON KAFOURY: There's no longer an issue, Your

I'll ask you to remain available.

Honor.
THE COURT: No longer an issue? May he be excused?
MR. JASON KAFOURY: He may be excused.
THE COURT: Counsel?
MS. COIT: Yes.
THE COURT: You may be excused.
Next witness.
MR. JASON KAFOURY:  Our client can retake the stand .
THE COURT: Mr. Cleavenger, you can retake the stand
and walk across the well. Retake the stand, and this will be
cross-examination by the defense.
Counsel?

/17
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JAMES CLEAVENGER,

called as a witness in behalf of the Plaintiff, having been

previously sworn, is examined and testified as follows:

MS. COIT: Your Honor, may I hand you the exhibits
I'm going to use?
THE COURT: Certainly. You can give those to
Christy.
MS. COIT: And the witness as well.
THE COURT: You have a stack for the witness?
MS. COIT: Ido.
THE COURT: Okay.
MR. JASON KAFOURY: Do you have a list of which ones
you're using?
Your Honor, to expedite things, if I can get a list of the
exhibits, that way I can pull them now.
THE COURT: Not on cross. Thank you, Counsel.
Counsel, your cross-examination.
MS. COIT: Thank you.

CROSS-EXAMINATION
BY MS. COIT:
Q.  Good morning, Mr. Cleavenger.
A.  Good morning.
Q. So I handed you up there a copy of your deposition
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transcripts as well as exhibits we'll be talking about during
your testimony. Okay?

A.  Okay.

Q. Allright. Do you agree with me that Sergeant Cameron was
fair to you during your evaluation process?

A.  No.

Q.  Explain to me what Sergeant Cameron did with you and for
you during your performance evaluation process.

A.  You mean beforehand?

Q.  Throughout the entire process. It was a long process;
right?

A. It was a very long process.

Q. Okay. Tell us what Sergeant Cameron did.

A.  He wrote multiple drafts of my evaluation, some of which I
saw; some of which I never saw.

Q. Did Sergeant Cameron sit down with you and have a meeting
about your evaluation?

A.  He did eventually sit down with me and have a meeting,

yes.
Q. How long was that meeting?

A.  Idon'trecall

Q. Was it -- does two hours ring a bell?

A. T honestly don't know how long it was.

Q.  Was your union steward present at that meeting?
A. Idon'trecall. Idon'trecall. Idon'tthink so, butI
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don't recall.
Q. Did Sergeant Cameron listen to your concerns during that

meeting?

A.  Idon't know if he listened to me or not.

Q. Were you at the meeting, Mr. Cleavenger?

A.  Yes.

Q. Was it a dialogue between you and Sergeant Cameron?
A.  Yes.

Q. Did he respond to statements you made about your concerns ?
A.  Yes.

Q.  And, in your opinion, did he listen to the suggestions

that you made and take those into account?

A.  He took some of them into account.

Q. Can you tell me one that he did not take into account?
A. T would have to look at the different drafts of the annual
evaluations and compare them.

Q. Mr. Cleavenger, you're saying he did not take some into
account. So I'm asking you what you're talking about.

A.  Ibelieve I just said that he did take some into account.
Q.  Which ones did he not?

A. Idon't know without looking at those different
evaluations and comparing them.

Q. Have you listened to the recording of that evaluation
meeting you had with Sergeant Cameron?

A.  Notin along time.
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Q.  When is the last time you listened to it?

A.  Atleast a year ago.

Q. Sitting here today, you can't remember that it was two
hours long?

A. I cannot remember how long it was.

Q. Do you agree with me that the first draft of the
evaluation, the one that you claim you didn't see until this
lawsuit -- do you agree that Sergeant Cameron was the author of
that first draft?

A. Idon't know if he was the actual author or not.

Q. Do you agree that that is the version of the evaluation
that Sergeant Cameron wrote that was then sent up the chain of
command?

A.  Again, I don't know that. I was not involved in that
process. I never saw that evaluation.

Q. Do you agree that that first evaluation, the one you claim
you didn't see until recently, that first draft, do you agree

that that one was a positive performance review?

A.  Yes. It was certainly more positive than what I received
on May 31st.

Q. Do you agree it was -- overall, it was a favorable review
to you?

A. I'd have to look at it, but it was certainly much more
favorable than the one I received on May 31st.

Q.  Allright. After you met with Sergeant Cameron to discuss
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your performance evaluation, did he give you a revised version
of it?

A. Hedid.

Q. Do you agree with me that he took into account comments
and suggestions that you made to him during the meeting in that
revised evaluation?

A.  Yes. I believe I've already testified he did take some of
the comments into consideration.

Q. Do you agree with me that the second version you got from
Sergeant Cameron, after he met with you for two hours, was
better than the first version?

A. It was better, yes.

Q.  Now, the written reprimand that you got on May 18th of
2012 had to do with the Spencer View call; correct?

A.  Correct.

Q. And do you recall that Spencer View call happening on
April 1st of 2012?

A.  Correct. Pretty much everything happened on April 1st.
Q. Isit your testimony that you have no memory of speaking
with Sergeant Cameron back at the office after that call about
you driving past the apartment?

A.  That's correct. That's my recollection. We did not speak
about it.

Q. Isit possible that you did and you just don't remember?
A. I suppose that's possible.
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Q. Now, on that call, do you agree that four officers
responded, including you?

A.  Yes, there were four.

Q. One of them was a sergeant. Do you agree with that?
A.  Yes.

Q. Do you agree that three of the officers responded as if
this were an active call?

A.  Can you give me your definition of an active call?

Q. No, Mr. Cleavenger. You testified that you believed this
to be a cold call; correct? Didn't require caution in your
approaching; correct?

A.  That was not my testimony.

Q.  What is your testimony about what kind of call this was?
A.  AsIrecall, my testimony was that I believed it was
similar to a cold call, similar to what Officer Hermens
described his previous experience at that apartment was, and
that over the radio it was expressed that both parties were
back inside their houses.

So if you mean active and that was there a fight or an
argument going on at the time, then, no, it was not active.
They had gone back inside their apartments. It was no longer
an active dispute.

Q. Do you agree with me that of the four officers who
responded, one of whom was a sergeant, you were the only one
who responded to this as if it were a cold call?
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A. I have no idea what their state of mind was.

Q.  Mr. Cleavenger, is it possible -- possible that your
opinion that this was a cold call is just wrong. Is that
possible?

A.  That's all -- that's always possible. A lot of times we
get dispatched to something and it turns out to be something
else. That happens all the time.

Q. Do you agree with me that never, to this day, have you
acknowledged that you may have responded to this call
inappropriately?

A. Ibelieve, like Sergeant Cameron has stated, there's
always room for improvement.

Q.  Sir, my question is, sitting here today, through three
steps of grievances, through an arbitration, through your
depositions -- three days of depositions -- have you ever
acknowledged that you may have done something inappropriate or
just wrong, made a mistake, when you arrived at the Spencer
View Apartments on April 1st?

A. My testimony has always been that, based on the
information I had, I did the best I could, and I don't see
where I could have done anything different.

For instance, I was not warned that the woman was --
sorry, both women were potentially crazy. That didn't happen.
That was a phone call Hermens made to dispatch. I didn't hear
that. I was not warned.

1612
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He also testified that he warned me where to park
specifically. That didn't happen. Had I been told to meet
everyone on the north side, I would have gone in the first
entrance and met them at the north side.

Q. Mr. Cleavenger, do you agree that to learn from any
feedback you have to first accept that at times you could be
wrong?

A.  Of course.

Q.  So since this lawsuit -- well, I guess since your
grievance was filed with the written reprimand, you've learned
a lot of information about that May 18th written reprimand?
Correct? How it came to be. Who was involved in it.

A.  Correct.

Q.  You know that Sergeant Cameron had to sign it because he
was your supervisor; correct?

A. It -- I --if that's the protocol, then, yes.

Q.  Mr. Cleavenger, are you part of the union ? Were you part
of the union when this occurred?

A.  Yes.

Q.  Are you familiar with the union requirements that a
supervisor hands down discipline?

A.  Tam now.

Q.  Were you aware -- you are now. Okay.

So you agree with me that per the union contract, Sergeant
Cameron, as your supervisor, had to be the one to sign the
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written reprimand?

A.  Yes.

Q.  Sitting here today, you know of Lieutenant Lebrecht's
involvement in the reprimand; correct?

A.  Yes, I knew he was involved.

Q.  You know of Randy Wardlow's involvement; correct?

A.  Ican't recall when Wardlow became involved. If it was
after they drafted it or before they drafted it.

Q. Do you agree that Randy Wardlow was involved before you
were given the written reprimand on May 18, 2012?

A.  Idon't recall the -- it sounds accurate.

Q. It sounds accurate? Is that what you said?

A.  Tjustcan't remember the timeline of when Randy Wardlow
became involved.

Q. Butdid you say it sounds accurate?

A.  Yes, that's what I said.

Q. And you're aware that the chief approved the document
before it was given to you?

A.  I--Tknow that -- I believe that to be true now. I did
not know that at the time.

Q.  But you know that now; correct?

A. I know she had some involvement now.

Q. And do you also know now that Lieutenant Morrow approved
the document?

A.  Idon'trecall that.
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Q. Do you know now that Pete Deshpande, your captain,
approved the document?

A.  Are you sure about that?

Q. I'masking you if you know that, Mr. Cleavenger.

A.  Idon't think Pete Deshpande was hired at the department
at that time.

Q. In May of 2012?

A.  Idon't think he was.

Q.  Well, do you agree with me that you personally were not
aware -- when you met with Sergeant Cameron and

Lieutenant Lebrecht on April 7 of 2012, you were not aware that
there was dash cam video of the incident?

A.  Idon'tthink I've ever said that.

Q.  Mr. Cleavenger, I'm asking you -- for your answer. Were
you aware of that or not?

A. I cannot remember what I thought three years ago.

Q. Okay. Do you recall telling Lieutenant Lebrecht or
Sergeant Cameron that if they wanted to see where Hermens was
parked or how you approached or where people were standing,
that they should check your dash cam video?

A.  Idon'trecall if I said "check my dash cam video" or not.
Q. Do you agree with me that that's something you would have
told them to do had you known there was dash cam video?

A.  Probably. And I may have said that.

Q. Mr. Cleavenger, sitting here today, do you really believe
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that Sergeant Cameron issued you that written reprimand on
May 18 of 2012 to get back at you for something you said about
Tasers four years before?

A. I believe that was part of it, yes.

Q. Do you believe that was a big part of it? Do you believe
that is what motivated him to write that written reprimand? He
wanted to get back at you for something you said four years
before about Tasers. Is that what you believe?

A. I believe the main reason Sergeant Cameron disliked me is
because of my Taser speeches back in 2008. That animosity
carried forward and then he retaliated against me when he
could.

Q. Al right. I'll ask you the question again and I just

want you to answer it. Okay? Do you believe that

Sergeant Cameron was motivated to write that written reprimand
because he wanted to punish you for what you said about Taser s
four years before? Is that why he did it?

A.  T'll state that again. I believe Sergeant Cameron didn't
like me because of my Taser speeches in 2008 and when he had a
chance to retaliate against me, he did so.

Q. Do you believe Sergeant Cameron even wrote the reprimand
you got?

A.  Idon't know who actually wrote it.

Q. Do you believe Sergeant Cameron even wrote the reprimand

that you got?
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A.  Idon't know if he actually wrote it or not.

Q. Do you believe he wrote your evaluation you ultimately
got?

A.  Again, I don't know what he did and did not actually
write.

Q.  So Chief McDermed -- did you think the chief didn't like
you when you were at the department?

A.  No. Actually, I thought she did like me.

Q.  She was never anything but kind to you, was she,

Mr. Cleavenger?

A.  To my face, that's true.

Q. Did you ever hear her say anything negative about you?
A.  Again, not -- not to me.

Q. Let's broaden it. Did you ever hear Chief McDermed say
anything negative about anyone when you worked at the
department?

A.  Frankly, I never heard Chief McDermed say much about
anyone. I think her duties kept her away from the day-to-day
operations of the department. I rarely saw her.

Q. Sois your answer, no, you never heard her say anything
negative about anyone?

A.  That's correct. I never heard her say anything negative
about anyone.

Q. Inyour opinion, did she care about her officers?

A. I have no idea how she felt about her officers.
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Q. Did her actions and her statements that she made at the
department give you the impression that she was actually
concerned about the well-being of her officers?

A.  I'm not sure how I can qualify that statement. Are you
asking me did she seem like a nice person?

Q. Sure. Can you answer that question?

A.  Yes, she seemed like a nice person.

Q. Now, again, you have gained a lot of information
throughout this whole process; correct?

A.  Correct.

Q.  Why do you believe Chief McDermed recommended your
termination?

A. I believe she recommended my termination because I was
speaking out against the department.

Speaking out to whom?

Speaking out to people outside the department.

Like who?

Such as Brian Smith, such as Linda King.

>0 >0

Q. Let me stop you, Mr. Cleavenger. Do you agree with me
that Chief McDermed had already recommended your termination
before you made all these statements to Brian Smith on
October 2nd?

A. I have no idea when she decided, in her mind, to fire me.
Q. Did you receive a notice of predismissal?

A.  After my meeting with Brian Smith, yes.
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Q. It's dated October 1; is that correct?

A. It was given to me on October 2nd. I believe that's
pretty clear in the record.

Q. Have you seen the document, Mr. Cleavenger?

A.  Yes, I've seen the document.

Q. Do you agree with me it's dated October 1st and it's
signed by Chief McDermed?

A.  That is the date on the letter. That is not when I
received it.

Q. So you believe Chief McDermed fired you because you made
complaints about the department?

A.  Yes. I believe that's part of it.

Q.  What's the other part?

A.  The other part is I believe she was relying on false
information that she was given by my supervisors , Cameron and
Lebrecht and Morrow.

Q.  Anything else? Just those two things?

A.  Ithink those -- those things generally cover it, yes.

Q. So you believe she was relying on false information from
Lieutenant Lebrecht, Lieutenant Morrow, and who else?

A.  Scott Cameron.

Q. Okay. And in reliance on that false information, you
believe she recommended your termination; is that correct?
A.  Again, you're asking me to testify for her state of mind.
I have no idea what her state of mind was.
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Q. I'masking you to testify what you're here today saying
Chief McDermed did to you.
A.  She fired me.
Q. I'masking you why you think she fired you. Why do you
think it was wrong?
A.  Because I think that there was no just cause to fire me,
and I believe it was an act of retaliation.
Q.  So you believe your firing was wrongful because it wasn't
supported by just cause?
A. I'msorry. That's what the arbitrator believed. But I
believe his opinion was correct in that matter.
Q. Do you believe Chief McDermed was motivated to recommend
your termination, to end your career as a law enforcement
officer, because of something that you said?

MR. JASON KAFOURY: Your Honor, I'm going to object.
At this point, she's asked it a number of times, and it's
requiring speculation of what is in someone else's mind.

THE COURT: Overruled.

THE WITNESS: Can you ask the question again, please?
BY MS. COIT: (Continuing)
Q. Do you believe that Chief McDermed fired you, ended your
law career -- or, excuse me, your law enforcement career at the
University of Oregon, to get back at you, to punish you for
something that you had said?
A.  Frankly, we wouldn't be here if that's what I didn't
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believe. Yes, that's what I believe.

Q.  What do you base that on?

A.  Can you be more specific?

Q.  Why do you believe that?

A.  Because I believe that after I told her about problems
within this department she retaliated against me. I believe
she was also receiving information from my supervisors that was
false. I also believe she did not -- she failed to -- to
conduct an actual investigation in a lot of matters, so she
didn't have a full picture.

Q. A full picture of your side of these matters you were
disciplined for? Is that what you're saying?

A.  Yes.

Q. Allright. You told her about problems in the department.
Was that in the August 13th meeting?

A.  That was the second meeting. The first meeting was
when -- June -- early June. I told her a little bit then.

Q.  What did you tell her in June?

A. Itold her I felt I was being retaliated against by my
supervisors and mistreated by them.

Q. Mistreated by whom?

A. By my supervisors, Lebrecht and Cameron.

Q. And you told her you were being retaliated against for
what?

A.  For a lot of things.
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Q. How long was this meeting?

A.  That first meeting was brief. Five minutes. My main
concerns in that meeting were the harassment and retaliation
from my supervisors and my concerns about the way that
investigations were being conducted because they were in
violation of state law under the Public Safety Officers Bill of
Rights.

Q.  Mr. Cleavenger, sitting here today, do you recall, on
June 1st, telling Chief McDermed, "I feel that my supervisors
are violating the state law officers bill of rights." Is that

your testimony under oath here today?

A. I may not have been as eloquent back then, but I told her
that I believed it was against the law and against policy for

an investigation to be conducted based on a letter I'm given,
that's two paragraphs long, that says I'm being investigated,
but it doesn't say what I'm being investigated for or who's
investigating me.

Q.  And that was the five-minute meeting?

A.  That was the five-minute meeting, yeah.

Q. On what day? June 1st?

A.  Early June.

Q. Was it the same day Lieutenant Morrow gave you -- was it
the same day that you received notice from Lieutenant Morrow of
the internal affairs investigation?

A. I believe so, yes.
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Q. Do you recall making a timeline at some point in this
case?

A.  I've made many timelines, yes.

Q. Do you recall on June 1st putting in that timeline in the
meeting you had with Lieutenant Morrow?

A. Imay have. I'm not sure. These things are -- I would
edit them -- they're a work in progress -- all the time.

Q.  Would you agree this meeting you had with Chief McDermed
was something that was important to you?

A.  Was the meeting important to me?

Q. Yes.

A.  Well, I wanted to have the meeting, if that's what you
mean.

Q.  What were you putting in this timeline?

A.  The timeline was basically used for my notes so I could
remember what was happening when and I could go back and look
at those notes, basically.

Q.  Would you agree that your timeline makes no reference to
meeting with Chief McDermed on June 1st?

A. I have no idea if it does or doesn't. What version are
you talking about? Because there's multiple versions.

Q. Do any versions reference the meeting, Mr. Cleavenger?
A.  Yes.

Q.  Which one?

A.  Many versions do.
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Q. Okay. Allright. So on August 13th do you recall asking
Chief McDermed to meet with you for five minutes?

A.  Irecall asking Chief McDermed for a meeting. I believe
that was by email -- is that correct? -- a few days beforehand.
Q. Do you recall saying you wanted to meet with her for five
minutes?

A.  Something to that effect.

Q. The meeting you were having with Chief McDermed was the
same day you met for three hours with Lieutenant Lebrecht and
your union steward and Randy Wardlow; is that correct?

A.  That's correct.

Q.  Who did you meet with first?

A.  I'm not sure, but I'm sure you could probably tell me.

Q.  Sitting here today, you don't remember who you met with
first?

A.  I'm pretty sure I met with Lebrecht first during the day,
but if I'm wrong, please let me know.

Q. Okay. How did you feel coming out of that meeting with
Lieutenant Lebrecht?

A.  Pretty shocked and dismayed.

Q.  Were you frustrated?

A.  Yes, I was frustrated.

Q. Do you agree with me that the meeting you had with
Chief McDermed later that afternoon -- what you did was vent
your frustrations about the meeting you had with
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Lieutenant Lebrecht?

A. I vented a lot of my frustrations about the meeting, about
the department, about the way I was being treated. Yes, there
was a lot of venting going on.

Q. How did Chief McDermed respond to you in that meeting?
A.  She took a whole bunch of notes, multiple pages, and then
she said she was going to get to the bottom of this and that --
she basically told me she thought this was silly and that she
was hoping that I could get back to work in my full-time job, a
public safety officer, as soon as possible. I was very hopeful
after that meeting.

What did she think was silly?

The -- the whole process that I had been going through.
The investigation process?

>0 >0

That's the way I took it, yes.

Q.  So that's what you were complaining to her about, this
investigation process?

A. Itold you, and I'll tell you again, yes, that was part of
what I was talking to her about.

Q.  What else did you talk to Chief McDermed about?

A.  Everything. I let the proverbial cats out of the bag:
The bowl of dicks list; the way I felt some officers were being
treated -- mistreated in the department, including myself;
violations of state law.

Q. Did you say "the cat's out of the bag"?
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A. Isaid I let the proverbial cats out of the bag at that
meeting.
Q.  And you recall telling Chief McDermed about a bowl of
dicks at that meeting?
A.  Yes. As part of wasting time.
MS. COIT: Your Honor, may I approach?
THE COURT: You may. Are you exhibit marking this?
MS. COIT: No. It's impeachment.
THE COURT:
MS. COIT: It's impeachment.
THE COURT:  You still have to mark it. If you're
showing him a document, it needs a number on it. It has to

I'm sorry?

have some reference.
MS. COIT: It's Defendant's Exhibit 422.
THE COURT: 422. All right.
BY MS. COIT: (Continuing)
Do you recognize 422?
It seems to be an email from me to John Ahlen.
Who's John Ahlen?
He was my third union steward.
What's the date of the email?
Appears to be -- the subject is "Information request for
JC on 9/21/12" and -- sorry, the sent time is 11:30. 2012.
Q. Isthe email from you, Mr. Cleavenger?
A.  Yes.

o >0 >0
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Q. Can you read for the jury the highlighted portion of the
email?

MR. JASON KAFOURY: Can I see a copy of this,
Counsel. It's not in evidence, Your Honor. I have no idea
what this is.
BY MS. COIT: (Continuing)
Q. Can you read for the jury the highlighted paragraph,
please?
A.  Sure. "Are you sure we want to let the cat out of the bag
at this point with the bowl of dicks? There won't be anything
in their emails, I'm sure, so is the point just to give them a
taste of what is to come?"
Q. That email is dated a month after -- more than a month
after you met with Chief McDermed; correct?
A.  That's correct. We're talking about press releases here.

MS. COIT: I need to change that to Exhibit 423 and I
would offer it.

THE COURT: 423. Any objection, Counsel?

MR. JASON KAFOURY: Yes, I do. I have some
objections. We'll have to take it up at a later time.

THE COURT: I'm going to receive this, Counsel. You
can publish it.
BY MS. COIT: (Continuing)
Q. Allright. So let's talk about Lieutenant Lebrecht. You
got along with him when you first started working at the
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department; correct?

Yes.

He was kind to you?

Yes.

He appeared to want you to succeed at the department?
Yes.

oropro>r

Do you agree with Mr. Drake's testimony that you used to
make fun of Lieutenant Lebrecht?

A.  No, I actually don't. I don't remember making fun of
Lieutenant Lebrecht.

Q. Do you believe Mr. Drake was lying, or you just don't
recall?

A.  Tjustdon't recall.

Q. Do you agree you used to make fun of Sergeant Cameron?
A.  Idon't recall making fun of Sergeant Cameron. I was not
afraid to say that I didn't like the way he was treating me.

Q. Isit your testimony you did not make fun of Sergeant
Cameron?

A. Idon't recall making fun of Sergeant Cameron.

Q. So, again, my question. Do you think Mr. Drake is lying,
or do you just not recall?

A.  I--Tjustdon't recall specifically making fun of.

Q. Okay. Do you recall specifically making fun of other
officers?

A.  Idon't recall making fun of officers. I may have
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expressed concern about some of their actions, but I don't
recall making fun of them.
Q. Do you agree with me that people generally can tell when
you don't take them seriously?
A.  Can you say that again.
Q. Do you agree with me that people generally can tell when
you don't take them seriously?

THE COURT: You mean that generally or specifically
with Mr. Cleavenger, Counsel?

MS. COIT: Just a general concept. I can be specific
if you would prefer.

THE WITNESS: I don't think I understand that
question.
BY MS. COIT: (Continuing)
Q.  Well, can you tell when people don't take you seriously?
A.  Sometimes.
Q. Do you agree that you did not take Lieutenant Lebrecht and
Sergeant Cameron seriously?
A No, I would not say that is a true statement.
Q. Did you believe you were smarter than them?
A. I--1did not say that.
Q. Ididn't ask you if you said that. Did you believe that?
A I --1don't believe I'm smarter or better than anyone

Q. Did you think you knew how to run a police department
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better than Sergeant Cameron?

A.  Sergeant Cameron wasn't running the police department.
Q.  Neither were you, Mr. Cleavenger.

A.  That's correct, I was not running the police department
either.

Q. Did you believe that your ideas on how the police
department were run, how law enforcement should be handled, do
you believe they differed from Sergeant Cameron's beliefs?

A.  Yes.

Q. Did you believe yours were better than his?

A. I believe they were different than his.

Q. Do you agree that you were a subordinate officer at the
police department?

A.  Yes.

Q. Do you agree Sergeant Cameron was your supervisor?
A.  Yes, he was my supervisor.

Q.  Mr. Cleavenger, you have testified you want to have a
career in law enforcement; correct?

A.  That's correct.

Q.  Are you familiar with the concept of chain of command?
A.  Yes.

Q. Do you understand that it is required in law enforcement
to follow the chain of command?

A.  Yes. That's why I transported the woman with the gun on
his orders.
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Q. Do you agree it was hard for you to accept negative
feedback from your supervising officers?

A. Ididn't feel like it was hard for me to accept negative
feedback. I think I had to learn there was a different process
in law enforcement when you discuss issues because, in my
previous work experience when there was an issue, you would
discuss it and you would have discussion and you would talk
about why you thought one way was better than the other.

I have found that in law enforcement there are some
officers who just want to receive -- given or receive orders
that they don't want to know the why or -- and that's fine and
I believe I adapted to that. I know I have adapted to that now
because I've succeeded at Junction City and Coburg and I'm used
to that now.

Q.  So you agree with me at that -- at the time you were at
the Department of Public Safety you had not yet quite adapted
to that?

A.  I--well, correct, I hadn't adapted to anything. I was a
brand new officer.

Q.  Yet you still felt it was your place to tell them they
were doing their job improperly?

A. Idid not tell anyone they were doing their job
improperly. All I did was merely explain why I choose one
action over the other.

Q.  You would explain this opinion of yours in public around
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other officers; correct?

A.  Sometimes. I thought that was a healthy dialogue. I
would want to hear their feedback too.

Q. Do you think it's appropriate to criticize your
supervisors' orders and commands and instructions in the field
around other officers?

A. I got recall criticizing orders.

Q. That's not my question. Do you believe that's an
appropriate thing to do?

A. It could be inappropriate, yes.

Q. It could be what?

A. It could be inappropriate, yes.

Q. Did you think Lieutenant Lebrecht was a very good police
officer?

A.  You mean when I started?

Q.  When he was your supervisor, did you think he was a very
good police officer?

A. Ihad --Idid not have any problems with

Lieutenant Lebrecht when I started there.

Q. At some point did your opinion change?

A.  Are we talking about his police officer skills or are we
talking about Lebrecht as a whole?

Q. His skills as a police officer. Did you think he was a
very good police officer?

A. I have never had any reason to doubt his police officer
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skills.

Q. What was it about Lieutenant Lebrecht that made him
someone that you would make fun of?

I do not recall making fun of Lieutenant Lebrecht.

Did you make fun of his intelligence?

I do not recall making fun of him at all.

Do you respect Lieutenant Lebrecht?

I did respect Lieutenant Lebrecht.

When did you respect Lieutenant Lebrecht?

>o0>»0>0>

When I first started, up until at some point after Cameron
became my supervisor. After October of 2011 I started losing
some respect.

Q. How about Sergeant Cameron? Did you respect
Sergeant Cameron when he was your supervisor?

A. I would certainly respect him in public, and I would --
yes, I would respect him in public.

Q. Inpublic? I'm sorry. You would respect Sergeant Cameron

in public?

A.  Yes.

Q. Did you disrespect him in private?

A.  Yes.

Q.  Tell me how you disrespected Sergeant Cameron in private .
A.  He was a very frustrating supervisor to work for because

he -- he wouldn't listen to anybody else.
Q.  Who, other than you, did he not listen to?
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A.  Anyone.

Q. Such as?

A.  His -- all the officers knew that Sergeant Cameron was a
guy that you could not talk to, could not argue with. There
was never any changing his mind. It -- everything was flowing
downhill with Cameron, and you just needed to say "Yes, sir"
and move on with Cameron.

Q.  Mr. Cleavenger?

A.  Yes.

Q. Do you agree with me that you never said "Yes, sir" and
moved on with Sergeant Cameron?

A.  Of course I did.

Q. Do you agree with me that you oftentimes argued with him
when he would give you instructions and orders in the field?
A.  Again, I never believed I was arguing with him.

Q.  What did you believe you were doing?

A.  Trying to understand what he wanted me to do and why and
was trying to propose different ideas.

Q.  And sitting here today, do you believe that that is an
appropriate response from a subordinate officer to his
supervisor in the field?

A.  Yes. Ithink it can be. I think police work is -- is
especially an -- in police work, I think working in a group
benefits police work. You get better outcomes . If you make an
arrest of someone, it's good to talk to multiple officers and
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get their opinions on how to -- what crimes to charge them with
or how to proceed with the investigation , how to handle things,
what questions to ask them. And, yeah, I do think it's okay.
Q. So were you hoping for this police environment to be some
sort of collaborative process with you and the supervisors?
A. I was hoping there would be some open dialogue.
Q. And is that where your frustrations stemmed from?
A.  No. My frustrations stemmed from my feeling that I was
being retaliated against.
Q.  But was the retaliation that you felt you were suffering,
was it this failure to engage in an open dialogue with you
about how police work should be handled?
A.  That -- that is a minor issue.
Q. Okay. All right. Have you ever been disrespectful to
Lieutenant Lebrecht?
A.  Imay have. I don't recall.
Q. How about have you ever said anything disrespectful to him
over the radio when -- where all the other officers could hear?
A. Ididn't mean to. I know what you're talking about, and
that was not my intention to be disrespectful.
Q.  Why don't we play it, and you can explain your intention.
MS. COIT: Your Honor, may I play an audio?
THE COURT: What's the number of it?
MS. COIT: This is 424.
THE COURT: 424. You may play 424.
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MS. COIT: We're having technical difficulties. I'l
come back to that.

THE COURT: Would this be a good time for a recess,
Counsel?

MS. COIT: It would be fabulous. Thank you.

THE COURT: Don't discuss this matter amongst
yourselves or express any opinion or opinion about the case.
We'll come get you in 20 minutes.

(Jury not present.)

THE COURT: Counsel, if you would be seated. I
wanted to discuss a document that you were trying to get into
evidence and my hesitation in the presence of the jury. It's
document 204. You sought permission, and I told you I'd take
that up during the recess.

This was the document where he believes that in two
different sections there's retaliation because of the
deposition he entered into. I think, from memory, he hadn't
had an annual evaluation for, I think, 15 months.

I think the deposition takes place and seven days later
and, if my memory is correct, he gets this annual evaluation.

I want to clear the record with that. Quite frankly, my
hesitancy was not being certain. I didn't have a baseline. I
didn't see his evaluation 15 months before. I didn't know
whether it dropped. And the initial representation was this
was tied to the deposition, but I didn't see that. And you
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gave me the explanation that he believes it's tied to the
deposition.

I let that testimony in over objection. In other words,
you can discuss that. It's the actual document itself that is
in question, so I want you to make a record, and I apologize
for not making that immediately. I just didn't have enough
information.

MR. JASON KAFOURY:
testimony already that the command staff, including

I think there's been a lot of

Chief McDermed, was involved in the process of annual
evaluations; that they go up the chain of command and they go
into HR's files. I think that's all in the record from other
testimony.

In this instance, we have an email where the person who
wrote this evaluation, part of the command staff, says that
Chief McDermed had, quote, guidance in this document. She's a
defendant in this lawsuit. She's been present at a lot of the
depositions. And there were comments in the annual evaluation
about making disparaging remarks. And in the document it goes
on to say, I believe, that if this continues you will be
further disciplined and terminated.

Let me find the --

THE COURT: He admits to the disparaging remarks on
page 2 and I believe again on page 3.
MR. JASON KAFOURY: Right.
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THE COURT: He -- but it's his subjective belief that
these are inserted in this timely fashion in relation to the
deposition. Am I understanding the argument?

MR. JASON KAFOURY: That is -- that is -- exactly --
that this is an annual evaluation up until the period ending of
April 1st and seven days before that he gives deposition
testimony. And I don't think anyone would write directly that
because you gave a deposition in a document like this, we are
therefore doing X, but I think it's a fair inference that the
jurors should be allowed to see.

THE COURT: Okay. Counsel?

MS. COIT: You know --

THE COURT: The two of you are down to fighting over
straws. I'm just joking with you a little bit. It already
came into evidence. I mean, it's verbally there.

My inclination is as follows: My inclination is to
receive it for two reasons. Although, it's fairly collateral.

First, it -- there's argument concerning the timing about the
annual -- you know, 15 months, and so the jury could speculate
or decide that the annual report should be an annual report and
this comes so close to the deposition.

I think on page 3 Johnson is the supervisor's name, but
there is testimony that there was guidance from the chief.
And, therefore, your effort is one to show that there's a
series of retaliatory moves going on of which your client is
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the primary example of this retaliation.

The end result is that the testimony is already in. He's
testified to a subjective belief that this occurred, that
there's a 15-month hiatus; he gets this seven months later, and
on -- or on cross-examination, on behalf of the defendants,
you're able to show that basically he's not hired because --
what? You say he lied. Two police departments turned him
down.

Is anybody really harmed by this? In fact, the first part
says competent performance. I can't imagine why you wouldn't
want that part in.

MS. COIT:
stipulate, but --
THE COURT: No, don't stipulate. There's no reason.

I take no position. I'm not going to

This might be a turning point in the case.

MR. JASON KAFOURY: My Exhibit No. 1 in closing
argument.

THE COURT:
have a nice recess. See you in 15 minutes.

T'll receive this and let's move on. Go

(Recess taken.)

MS. COIT: Your Honor, before the jury comes in, we
have some impeachment audios. I made you a transcript of what
they are, just so you could see them.

THE COURT: Thank you. I probably don't need it.
I'll watch. But thank you. Thank you. I'll watch the -- this
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is the audio.

MS. COIT: Those are just audios.

THE COURT: Right.

MS. COIT: They're not videos. They're audios.

THE COURT: I appreciate it. Thank you.

(Jury present.)

THE COURT: Back on the record. All counsel are
present. The parties are present. Mr. Cleavenger, be kind
enough to retake the stand and continue the cross-examination,
please.

BY MS. COIT: (Continuing)

Q.  Mr. Cleavenger, before the break, we were talking about a
time that you had voiced over the radio something disrespectful
to Lieutenant Lebrecht, and I believe we have solved our
technical difficulties and we will play that.

MS. COIT: Your Honor, may I play?

THE COURT: You may.

(Exhibit No. 424 was played for the jury.)
BY MS. COIT: (Continuing)

Q.  Was that you making that last statement?

A.  Yes, it was.

Q. Do you agree that was disrespectful to your lieutenant?
A.  That was not meant to be disrespectful. If you listen to
it again, you'll hear the intonation in his voice. He's

saying, "Did you take any pictures of that pile of garbage?" I
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responded -- in response, I also was sarcastic, and I said,
"Well, I would be if you'd stop rushing me."

So it was not meant to be disrespectful. I talked about
it with Lieutenant Lebrecht, and he explained to me that over
the radio or during -- or in a written transcript, it could be
seen as disrespectful. I made it clear to him and I believe he
knew that I did not mean to be disrespectful to him by saying
that.

Q. Did you agree with his statement to you that it could be
perceived as disrespectful by others?

A.  Actually, I believe he said that it would be inappropriate
to say that over the radio because it could be considered
disrespectful, something like that.

So my point is I didn't mean him any disrespect by saying
that. I was being sarcastic.

Q.  Sir, my question is did you agree with him that it could
be disrespectful?
A.  Yes.
Q.  What are your thoughts on Officer Hermens?
A. Idon't find him truthful at all. Especially now.
Q. The stack of documents in front of you, can you look at
the top one, Exhibit 387?

THE COURT: Counsel, can we get help from the
co-counsel. That way we're not shuffling through documents.
Unless you can find it. We have it. Thank you.
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THE WITNESS:
BY MS. COIT: (Continuing)

Q. What is 387?
A. 387 is an email between Donna Laue, one of my former union

I've got 387.

stewards, and myself, where she's asking me my opinions of some
of the officers in the department.

MS. COIT: Your Honor, I offer 387. Permission to
publish?

THE COURT: Received. You may publish.
BY MS. COIT: (Continuing)
Q. Can you read that statement in the first paragraph?
A.  Yes. CanI get a context?
Q. No. Can you just read it?
A.  Justreadit? Okay. "Zach Hermens is a nice guy, but just
isn't that bright and also cannot think for himself at all.
Zach will do anything Cameron tells him, including lying,
because Zach thinks Cameron protects him from discipline. He's
probably harmless, but won't contribute anything. I would add
Adam Lillengreen, Royce Myers, or Michael Drake. Lillengreen
was on the other committee, and Myers and Drake had a lot of
seniority and are independent."
Q. Do you agree with me that the statement you made there
about Zach Hermens is rather belittling?
A.  This is not a public statement. It's a confidential
statement where I'm asked to assess these possible candidates
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to be included in the search committee.

That was your opinion of Officer Hermens?

Yes.

So when was the Occupy Movement on campus?
I don't recall the exact dates.

Was it around the end of October of 2011?
Idon't -- I don't recall the exact dates.

ero >0 >0

Do you agree you were out of field training at the time
the Occupy Movement was on campus?

A.  I--Tthink so.

Q. So you were in your role as a public safety officer when
the Occupy Movement was on campus; is that correct?

A.  Yes.

Q.  So what did you see your role as being in connection with
the Occupy Movement on campus, your professional role?

A.  I'mnot sure I understand the question. My role as a
public safety officer remained as a public safety officer.

Q.  What was your role? What were your job duties as it
pertained to the Occupy Movement when they were on campus?
A.  To treat them like human beings, like I would treat anyone
else. I don't quite understand where you're going with this.
Q. Do you agree that as a public safety officer for the
University of Oregon you had a responsibility to act as a
public safety officer with respect to the Occupy Movement?

A.  Of course. That was my job.
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Q. Do you agree there was a line that needed to be respected
between the Occupy Movement and public safety officers?

A.  Of course.

Q. Did you cross that line?

A.  No, I don't believe that I did.

Q. Do you believe you became a little too sympathetic to the
Occupy Movement while you were acting in your job as a public
safety officer?

A. By trying to stop rape jokes? No, I don't think I crossed
the line at that point. And to clarify for the officers on my
shift what the Occupy Movement was about, as opposed to having
our officers out there talking to people and looking stupid,
frankly, if they totally misunderstood what the Occupy 99
Percent Movement was about.

Q.  What about your actual interactions with the Occupy
Movement? Do you believe that you were too lenient, too
trusting when you were encountering the Occupy protestors?
A. Idon't recall having to make any arrests of the Occupy
Movement. I coordinated with the leaders of the Movement when
I went down there. One of the first things I did was met the
leaders so I would know who to talk to if I did see a problem.
And the times I dealt with them there were no problems.

Q. Allright. You talked earlier about the incident

involving a person named Christian, a missing person from
Occupy. Do you recall that?
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A.  Yes.

MS. COIT: Your Honor, with your permission, I would
like to play the audio for Exhibit 416.

THE COURT: 416. You may play 416.

(Exhibit No. 416 was played for the jury.)

BY MS. COIT: (Continuing)
Q. Allright. You're Ocean 29; right?
A.  Yes,Iam.
Q. Do you agree with me that you disregarded Officer Hermens'
warning to you that that person he had just contacted was drunk
and aggressive?
A. I believe Officer Hermens' warning was uncalled for. The
gentleman was not aggressive.
Q.  And you came to that conclusion after how long with that
person?
A.  Well, I spent more time with him than Hermens did, if
that's what you're asking.
Q.  So my question is did you disregard Officer Hermens'
warning that it was unsafe for you to be putting that person
into your car?
A.  No. I certainly took his warning into account.
Q.  But then you disregarded it; correct?
A.  No. Then I made my own independent decision.
Q. And then after you dropped off this person, as you heard
on the radio, he started running in and out of traffic;
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correct?

A.  That's conjecture. There were a lot of people at the
Occupy Movement. It could have been that guy. It could have
been another guy.

Q.  Sitting here today, do you dispute that it was the same
person who as soon as you dropped him off started running in
and out of traffic and creating a hazard?

A.  Ido dispute that because I have no idea if it was or
wasn't.

Q. Now, you were talked to about this incident, correct, by
Lieutenant Lebrecht?

A.  Yes.

Q.  And he talked to you about not running -- your failure to
run the person for wants and warrants before you put him in
your car; is that correct?

A.  Again, as I stated in my testimony yesterday, I believe
that that had been done.

Q.  And you believe that had been done because you assumed
that dispatch would do it for you? Is that what your testimony
was yesterday?

A.  Because dispatch typically does that for us, yes.

Q. Soit's your testimony, sitting here today, under oath,
that dispatch takes it upon themselves to run wants and
warrants on someone?

A.  Yes. That's why I gave dispatch the information, in order
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to be able to run wants and warrants. That was my
understanding.

Q.  So now you're saying you gave them information to run
wants and warrants? What information did you give them,
Mr. Cleavenger?

A.  His name, date of birth, that sort of stuff. Whatever
information I had at the time.

Q. Did you tell Lieutenant Lebrecht that at the time?

A. I believe so, but I don't remember.

Q. Do you think you were perhaps a little too trusting in
that encounter?

A.  I'mnotsure. Idon't remember the incident.

Q. Did you pat the man down for weapons before you put him in
your car?

A.  Ican't remember.

Q Did you handcuff him?

A.  There would be no reason to handcuff him.

Q.  But you didn't pat him down for weapons?

A I didn't say that. I said I don't remember.

Q.  Mr. Cleavenger, can you understand how your supervisors
may have a concern with your safety tactics in this situation?
A. I--Idon't know if they did or didn't.

Q. Can you understand if they did?

A.  Sure.

Q Now, you talked about a briefing when Occupy was discussed
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and you kind of stood up and made a speech. Does that refresh
your memory of what you testified to yesterday?

A.  Ithink that's roughly what I said, yes.

Q.  Were you upset by how the people were disrespecting the
Occupy Movement?

A.  Yes. Disrespecting the Occupy Movement, the rape joke,
and misunderstanding the Movement, yes.

Q.  Well, after that -- during the briefing, you actually got
up and left; correct?

A.  Idon't recall, specifically, but that may have happened.
Q.  You don't recall if you got up and left the briefing after
making that speech?

A.  Tjust--Tjust don't remember. I honestly don't
remember when I got up or if I got up at all.

Q. Al right. How long after this briefing did you have the
discussion with Lieutenant Lebrecht?

A.  That I remember, it was immediately after the briefing.
Q. Do you recall if anyone else was out there?

A.  There were a lot people there because it was in the
hallway next to the briefing room where we just had a briefing
with roughly 30 people.

Q. Okay. Who was there? Who saw this encounter with
Lieutenant Lebrecht in the hallway?

A.  Idon't know.

Q. Has anyone, to this day, confirmed to you that they saw
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it?

A. Idon't think we've asked anyone.

Q. Isn'tit true, Mr. Cleavenger, that you actually had the
discussion with Lieutenant Lebrecht in his office with Sergeant
Cameron present?

A.  No. And I believe I testified yesterday that there may
have been a follow-up meeting in his office. The part I
remember was the traumatic part which is where I -- when I
thought he was going to hit me in the hallway.

Q. Allright. And, Mr. Cleavenger, you were deposed for
three days in this lawsuit; correct?

Three days in the lawsuit, yes.

And you filed three versions of your complaint; correct?
That sounds about right.

And each of those --

There were typos, yes.

o0 ro0>

And each of those versions contained around 200 paragraphs
of allegations; is that correct?

A.  Well, I don't recall the number of paragraphs, but I'm
sure you can tell me.

Q. Does that sound pretty close?

A.  I--I'mnot sure, but I'm sure you have it in front of
you, so whatever it is is what it is. I don't know.

Q. Allright. Mr. Cleavenger, before your counsel stood up
in opening statement and said that Lieutenant Lebrecht
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physically assaulted you in this encounter you claim you had,
had you ever mentioned that before?

A. It should be in there.

Q. Where is it, Mr. Cleavenger?

A.  Idon't know.

Q. Had you ever told anyone in connection with this lawsuit
that Mr. -- Lieutenant Lebrecht physically assaulted you?

A.  You're talking about poking the finger in my chest; right?
Q. Yes.

A.  So I wouldn't consider that an assault. It was
threatening in nature.

Q. Did you ever, until your counsel stood up in opening
statement and said Mr. -- or Lieutenant Lebrecht poked you in
the chest, had you ever made that statement anywhere involved
in this lawsuit, in your arbitration, anywhere before?

A.  I--Tthink so.

Q.  Where?

A.  Ithink at arbitration. I would have to check the notes,
and I would have to check the lawsuit.

Q.  You can't remember, can you? You never made that
statement before, did you?

A.  I'mtelling you I don't remember where it's at. It's
definitely been portrayed before.

Q.  But you can't remember when?

A. Isthat -- was that a question?
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Q. Yeah. This seems pretty important, doesn't it? Your
lieutenant assaults you in the hallway in front of numerous
witnesses?

A.  You keep saying "assault." It wasn't an assault. It was
threatening. I said I thought he was going to hit me.

Q. No. You testified yesterday he actually poked you in the
chest. Were you not telling the truth, Mr. Cleavenger?

A.  He did poke me in the chest. I'm saying that's not an
assault.

Q.  So he did poke you in the chest, but you never mentioned
that before?

A. I believe that I had mentioned it before.

Q.  But you don't know where?

A.  Idon't know which paragraph of the complaint addressed
that incident.

Q.  So you believe it's in your complaint?

A.  I--T'mnotsure. We'll have to check.

Q. Allright. Let's talk about this list. Now, regardless

of what you may have believed this list was called, do you
agree with me that you never heard any person at a briefing
call this list a bowl of dicks list?

A.  Absolutely not. I disagree with that statement.

Q.  Who called it that?

A. It was commonly referred to as the bowl of dicks list.

Q Did Officer LeRoy call it that?
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A.  Yes.
Q. So when he testified under oath in this trial that he did
not call it that, he was lying?
A.  Yes, heis lying. It was called the bowl of dicks list.
Q. Did Kent Abbott call it that?
A.  Idon't recall what his testimony was.
Q. In the briefings, Mr. Cleavenger, did Kent Abbott call it
a bowl of dicks list?
A.  In briefings?
Q. Yes.
A.  Yes. We've all called it the bowl of dicks list.
Q. So when Mr. Abbott denied it being called that, he was
lying?
A.  We'll have to look at his testimony.
Q. If he said it wasn't called that, was he lying,
Mr. Cleavenger?
A.  Then he would be lying.
Q. Al the other officers who denied it being called that,
were they lying?

MR. JASON KAFOURY:  Your Honor, I'm going to object.
This is forcing him to create opinions about things of general
character when it's improper impeachment.

THE COURT: Overruled.

You can answer the question, sir.
THE WITNESS: If anyone says that the bowl of dicks
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list wasn't called the bowl of dicks list, they are being

untruthful.

BY MS. COIT: (Continuing)

Q.  Were you offended by the discussions of these people and

things that should go on this list?

A.  Some of them, yes.

Q.  Who did you complain to about that?

A.  Sometimes I complained directly. I fought vehemently to

try to keep Bob Dylan off the bowl of dicks list, for example.

Q.  So directly, you mean in a briefing you would complain

about it? Or you would just argue about who shouldn't go on

the list?

A.  Isn't that the same thing? We discussed this in briefing.

Q. My apologies. That was probably a bad question, then.
Did you complain to any of your supervisors about this

list before you filed this lawsuit?

A.  Yes.

Q. Who?

A.  Carolyn McDermed was my supervisor.

Q.  So in this August meeting, this is when you claimed you

complained to her about it?

A.  August 13th.

Q. Okay. Now, you -- have you ever seen -- did you ever see

the list before it was published on the Internet and in the

paper?
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A. I would see pieces of the list. Whenever Eric LeRoy would
add someone to the list, he would type it in his phone. And he
would also sometimes have to go back and check and see if
someone was already on the list because they would be talking
about someone and then he would have to check and see if that
person was already on the list.

Did you see the list before it was published in the paper?
The entire list?

Yes.

No. Of course not. It's on Eric LeRoy's cell phone.

Did you testify in your deposition that Eric LeRoy showed

ororo0

you the list numerous times on his cell phone?

A.  Yes. Again, he would show me adding people. I could see
him scrolling through the names, see how long it was, to make
sure he got somebody that he needed to get, et cetera. So,
yes, I had seen the list on his phone.

Q. Did you tell Diane Dietz, of 7he Register-Guard, that you
had seen this list before you filed your lawsuit and all the
people that you put in your lawsuit were on the list. Did you
tell her that?

A. Idon't recall what I told Diane Dietz. That's a while
ago. I believe that was in a phone call with my attorney and
Diane Dietz.

Q. I'mnot asking you for anything that's privileged.

A.  Well, can you rephrase the question please?

1654
Cleavenger - X

Q. Outside of conferences you had with your counsel, did you
tell Diane Dietz that you had seen the list before you filed
your lawsuit and all the people that you put in the complaint
were on the list?

A.  No. Idon't think that's what I said.

I said that everyone that I've listed in the lawsuit as
being on the list I was sure of because I remember the context
of those people going on the list.

Q. Do you recall reading the newspaper -- the article online
that said that you told her that you saw the list and these
people were on it?

A. I--what--1I quite -- don't quite understand your
question. You always -- you're suggesting things, and I want
to make sure I hear it correctly.

Q. Do you recall reading the article from Diane Dietz?

A.  Ido recall reading the article.

Q. And it quoted you as saying you had seen this list and the
people in your lawsuit were on the list. Do you recall that?

A.  Yes. I believe I explained to Diane Dietz that I had seen
the list on his phone. I was sure that all the names I put in
my lawsuit were on the list.

Q. Okay. So --
A.  And the list had already been published at that point.
Isn't that right?

Q. Yes. I--1--well, no. Actually, that was before the
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list was published, and it was confirmed that actually these
people were not on the list. Does that refresh your memory?
A.  Yes. On the published list.

Q.  Okay.

A.  Yes.

Q. So, tell me, the times that Officer LeRoy showed you -- or
did he show you the list on his phone, or did you just look at
it?

A.  Both. It would depend on the context.

Q.  So Officer LeRoy's testimony that he never showed it to
you, he was lying as well?

A.  Ithink what -- well, if you want me to tell you what I
think Officer LeRoy was talking about, I think he was saying
that he's never shown anyone the entire list. He never printed
it off before. Because I believe he talked about in his
deposition how hard it was for him to be able to print the list
because it came in -- when it was -- it was hard for him to
figure out how to print from his cell phone, so it came in
weird chunks as you can see in the published list.

Q.  When Officer LeRoy testified under oath he had never shown
you the list on his phone, was he telling the truth?

A. It depends on how you define showing me the list. I've
seen the list on his phone.

Q.  Allright. Is it your testimony that these little

snippets that you saw on his phone, you actually saw Federal
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Judge Ann Aiken on his phone?
A.  Iremember Ann Aiken going on the list.
Q. That's not my question, sir. Did you ever see her on
LeRoy's cell phone as being on this list?
A. I cannot recall.
Q. Did you file a lawsuit, which you signed it yourself, in
which you said that Ann Aiken was on that list?
A.  Yes. Ann Aiken was on the bowl of dicks list.
Q. Did you ever see her on the list?
A.  Icannot recall.
Q. Has anyone throughout all the depositions we've taken in
this case, all the testimony you have heard, has anyone
confirmed that Ann Aiken was on that list?
A.  In the depositions over this lawsuit? I don't think so.
But we haven't called everyone that was on the shift , have we?
Q.  Mr. Cleavenger, you just put your case on. Did you call
someone who had seen Ann Aiken on the list?
A.  Idon'trecall
Q. Now, you filed this lawsuit in the federal court in
Eugene; correct?
A.  Yes, Idid.
Q.  And how many Article III sitting judges were there in
Eugene when you filed this lawsuit?
MR. JASON KAFOURY: Object. Irrelevant, Your Honor.
THE COURT: Overruled.
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THE WITNESS: Two.

BY MS. COIT: (Continuing)

Q.  You work for one of them; right?

A.  Yes.

Q.  So he couldn't hear your case, could he?

A.  Of course not.

Q.  Who was the other judge, Mr. Cleavenger?

A.  Judge Ann Aiken.

Q. Did you ever see the name Kitty Piercy on Officer LeRoy's
cell phone?

A.  Kitty Piercy? Absolutely on the bowl of dicks list.
Q. Did you ever see her name on Eric LeRoy's cell phone?
A.  T'll hopefully simplify this for you. I cannot remember
anyone specifically on the list because he would scroll through
the list, there were a bunch of names, so I'm not going to be
able to recall who I physically saw on the list or didn't
physically see on the list.
Q.  Well, just let me confirm, then. In your lawsuit you said
the ACLU was on the list. Is it your testimony that you never
saw them on the list?
A.  Let me try to explain this again. If I were to take out
my cell phone and flip through all my phone numbers of
contacts, are you going to be able to say that you've seen all
the names on my contact list? No.

That's what I'm talking about with the list on
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Eric LeRoy's cell phone. I remember these individuals being
put on the list. Eric LeRoy never printed a full copy of the
list until he was forced to.

Q. Okay. So, Mr. Cleavenger, the only people you listed in
this lawsuit as being on the list, that you apparently never
saw, were either Liberal Democratic local politicians or
national politicians or the ACLU; is that correct?

A.  No. I believe there were more people on the list than
that, that I listed.

Who else did you list, Mr. Cleavenger?

Lauren Regan, I believe.

Who's Lauren Regan?

She's a local attorney in Eugene.

or o >0

She is a civil rights attorney in Eugene; correct? An
activist?

She is, yeah.

Did you ever see her on the list, Mr. Cleavenger?
She was definitely on the bowl of dicks list.

Did you ever see her on the list?

>o0>0 >

Okay. I'll keep explaining this. I never saw -- I can't
say for sure I saw anyone's name on the list because it was
never printed until this lawsuit.

Q.  Mr. Cleavenger --

A. I would see the names on the list on his phone.

Q.  Whose name did you see on his phone?
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MR. JASON KAFOURY: Asked and answered.

THE WITNESS: Lots of names.

MS. COIT: No, he's not -- sorry. He objected.

MR. JASON KAFOURY:  Your Honor, she's asked the same
thing about eight times now, and he's said the same answer.

THE COURT: Overruled. There's the list, printed
list, and on the phone. Overruled.
BY MS. COIT: (Continuing)
Q.  You just testified just now that you actually did see some
names on the list?
A.  Yes. ButI'm telling you I can't remember which names I
saw.
Q. Okay. I--okay. I agree that was asked and answered.

All right. So you've seen the list since it came out;

correct?
A.  T've seen this version of the list once it came out.
Q. And you would agree with me that Condoleezza Rice was on
the list?
A. I believe so.

MS. COIT: Your Honor, may I have permission to
publish the list? It's been received in evidence.

THE COURT: I don't remember the exhibit number. Was
that 1 --

MS. COIT: 159.

THE COURT: That's already been received, hasn't it?
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MS. COIT: Yes.

THE COURT: You may publish 159.

THE WITNESS:
BY MS. COIT: (Continuing)

Q.  You see Condi Rice. Okay.

I see Condi Rice.

Go to the next page. On this page do you see
Donald Trump?
Oh, yes, I do see Mr. Trump.
Do you see Sarah Palin underneath Donald Trump?
Yes.
Do you see Dick Cheney?
Yes.
Do you see John McCain?
Yes.
Would you describe those people as Republicans?
Those are Republicans, yes.

ocrorPpoPrPOPOP>

But you couldn't remember any of those people when you
were filing this lawsuit?

A.  Not specifically. I only wanted to make -- I wanted to
make sure that the people I remembered were definite ly on the
list and that I could remember the context. I do remember
having a few Republicans put on the list, but I couldn't
remember which ones.

Q. Isn'tittrue, Mr. Cleavenger, that you put the people in
your lawsuit as being on the list because you wanted to portray

O 0O N O A W N

N N N N NN P B2 R e e s e s
aua A W N B O O N UL DA WDN = O

O 0 N O U DA W N

N N NN 2 2R e e e e = e
W N 2 O O 0 N O 0 D W N = O

24
25

1661
Cleavenger - X

it as something it wasn't?

A.  That sounds -- can you repeat that question?

Q. Do you recall telling the media that this was

Lieutenant Lebrecht's enemy list?

A.  No. I do not recall saying that.

Q. Do you recall describing it as such in your lawsuit and
then identifying only the liberal activists that weren't even

on the list as being part of this list?

A. Idisagree with that. They were on the list.

Q. Do you agree that you made that decision, that you did
that in your lawsuit and in the media, to portray this list and
Lieutenant Lebrecht as something that he and they were not?
A. I--Idon'teven --Idon't even understand the question.
Q.  Now, the political discussion you claim

Lieutenant Lebrecht engaged in, did you ever believe that he
was voicing a serious political belief?

A.  Sometimes yes.

Q. Did you hear Mr. Abbott also engaging in these
discussions?

A.  Yes.

Q. Did you believe Mr. Abbott was expressing a serious
political belief?

A.  Sometimes, yes.

Q. Did you express serious political beliefs during these

briefings?
1662
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A.  Sometimes, yes.
Q. But it was okay for you to do it?
A.  Well, it totally depends on the context.
Q. Andis it you, Mr. Cleavenger, who determines that
context?
A. No.

Q.  You, of anyone, should agree there's a place for humor in
police work; correct?

A.  Yes, I believe there is a place for -- a limited amount of
humor in police work.

Q. But you don't believe that Lieutenant Lebrecht has that
same right to engage in humor?

A. Idid not say that.

Q.  Well, you're complaining about it in this lawsuit. Is

that your opinion: Lieutenant Lebrecht is not allowed to make
jokes at work, but you are?

A.  No. That's not my opinion at all.

Q. So it was okay that he made political jokes.

A.  Again, it depends on how far you go with it. I think
jokes are fine.

Q. Now, we've heard several people testify about political
jokes or statements that Mr. -- or, excuse me,

Lieutenant Lebrecht made; correct?

A.  Correct.

Q.  Would you agree with me -- without having to put up your
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complaint, would you agree with me that those are the same ones
that you put in your lawsuit -- the Pat Tillman, the Obama
being a Muslim, the birth certificate -- you agree you put all
of those in your lawsuit and attributed them all to Lebrecht?
A.  I'mnot sure. We'd have to look at the complaint. I
can't remember every question that we asked each witness, if
that's what you're asking.

Q. Do you recall putting in your lawsuit several allegations
about Lieutenant Lebrecht, saying that he engaged in these
serious political statements?

A.  Yes, of course.

Q. Okay. Sitting here today, do you agree with me that
everything you put in that lawsuit about Lieutenant Lebrecht's
statements he made were said in a joking manner?

A.  No. Sometimes things went a little too far.

Q.  Mr. Cleavenger, if a joke goes too far -- I can understand
if you feel it went too far, but it still remains a joke;

correct?

A. I believe the original intent can remain the same, but
that is what it was intended to be.

Q. Did you ever tell Lieutenant Lebrecht that you thought one
or more of his jokes had gone too far?

A.  Yes.

Q.  When did you tell him that?

A.  Ido not recall the exact date.
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Do you recall where you were when you told him that?
In the briefing room.

Who was there?

A couple of other officers.

Who?

I don't recall. I don't recall the date.

Were you at work? Was it before shift?

At work.

Did these other officers hear you tell Lieutenant Lebrecht

ocrOoPrPOPOP0O

you thought his jokes had gone too far?

A.  Probably.

Q. But you can't remember who they were?

A. I cannot remember who they were.

Q.  Throughout this entire lawsuit, have you ever heard any
person confirm that they heard you tell Lieutenant Lebrecht
that you thought his political joking had gone too far?

A. I think there was some testimony about that, but I'd have
to check the deposition and the trial transcripts.

Q.  And whose deposition would you check?

A.  Idon't know. I would have to check.

Q. There's also been testimony -- and correct me if I'm
wrong -- that you'd complained about a culture of mistreatment
against women in the department. Is that correct?

A.  That sounds correct.

Q.  Who did you make this complaint to?
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A. I remember specifically making some of those complaints to
Brian Smith on October 2nd.

Anybody else?

I --1don't remember.

You don't remember?

I can't remember at this time.

. So if you made the complaint to Brian Smith, that was on
October 2nd; correct?

A.  Yeah. Iremember that one specifically.

o> 0 >0

Q.  What were you talking about specifically when you made
that complaint?

A.  We were talking about the two previous BOLI complaints
that were filed against Sergeant Cameron and also some informal
complaints, but it was primarily the official BOLI complaints
that had to do, in part, with sexual harassment by

Scott Cameron.

Q.  So your complaint there was a culture of mistreatment of
women in the department focused specifically on two BOLI
complaints filed against Sergeant Cameron. Is that your
testimony?

A.  If I said "specifically," then I misspoke. I meant
primarily. I thought I said "primarily."

Q. Well, what else did it entail? What else did that
complaint involve?

A.  The general, kind of, overall treatment of women and not
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just women in the department, but the way Scott Cameron viewed
university women. He had -- he had made comments prior to me
coming that you've heard about from Elizabeth Nix, and those
continued when I was there.

A little bit of, you know, like, victim blaming. That
sort of ilk.
Q.  Were your complaints limited to Scott Cameron?
A.  Well, about sexual harassment, limited to Scott Cameron,
yes.
Q.  Well, I think in your lawsuit you described it as a
culture of mistreatment of women. Was that limited to your
complaints about Scott Cameron and his opinions?
A.  No. I said the sexual harassment complaints were limit ed
to Scott Cameron.
Q.  Okay.
A.  Those were sexual harassment complaints by fellow
officers.
Q.  So please explain for us what you mean by a culture of
mistreatment of women in the department.
A.  Well, that's evident in the BOLI complaints themselves.
Q. Those have to do with Scott Cameron; correct?
A.  Yes, they have to do primarily with Scott Cameron and the
way the department handled those investigations. All the
allegations.
Q. Do you agree with me that Scott Cameron was disciplined
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for those?
A. Idon't--Iknow that he was eventually -- "terminated"
is not the right word because it wasn't officially terminated,
but nonrenewed for yet another sexual harassment-based
complaint.
Q.  Mr. Cleavenger, and what more did you want the department
to do with those complaints against Scott Cameron?
A.  Ithink they could have done something a little earlier.
Q. So it was the timing you have a problem with?
A. No. It's that -- the culture of allowing an officer like
Scott Cameron to remain in the department for so long. That is
a concern. This department needs to change. It's totally
inappropriate for any law enforcement agency, let alone a
university campus.
Q. Did you ever engage in any conduct that you would
characterize as being demeaning or discriminatory towards
women?
A.  Not that I can recall and certainly not this thrusting
behind women.

MS. COIT: Your Honor, permission to play an audio?
We'll mark it as 425.

THE COURT: 425. This is an audio?

MS. COIT: Yes.

THE COURT: You may play 425.

(Exhibit No. 425 was played for the jury.)
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BY MS. COIT: (Continuing)
Q. Was that you? Do you want to hear it again?
A.  Yeah. It doesn't quite sound like me.

(Exhibit No. 425 was played for the jury.)
BY MS. COIT: (Continuing)
Q. Isthatyou? Are you the Cle-Avenger?
A. Idon't quite recognize the voice. It may be. I don't
know.
Q. Did anyone else at the department identify themself as the
Cle-Avenger?
A.  People identified me as the Cle-Avenger. That was a
nickname given to me, yes.
Q.  Are you denying that that is your voice on the audio?
A. Idon't know. It just sounds odd. I'm not denying it.
I'm saying I don't know. Why don't we play some more so I can
get some context.
Q.  Sure.

(Exhibit No. 425 was played for the jury.)
BY MS. COIT: (Continuing)
Q. Does that help?
A.  Yeah. That's got to be me because I'm the only one in the
department that speaks Russian and Mike speaks Spanish.
Q.  And you were asking for some information about the drunken
stripper?
A.  Yeah. For my report. To write the report.
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Q. Do you think that's a little demeaning to women ? To that
woman in specific, in particular, that student?

A. Idon't recall her being a student. I recall -- first of

all, this is not a public conversation. I'm calling Mike for
information. And she was drunk, she was DUI, and she did work
at a strip club.

Q.  Mr. Cleavenger, is it your testimony, under oath, that
this woman -- you actually know she worked at a strip club?
A.  Absolutely. She told me that. I think it's in my report
too.

Q. So based on that, you don't find that comment demeaning to
women?

A. It's --it's not something I would say in public, but it
helped Mike identify the call I was looking for information

for.

Q. Let's talk about advising of recordings. In April of

2012, April of 2012 --

A.  Okay.

Q. --were you aware that you had an obligation to advise
people that you were recording them? Simple question. Were
you aware?

A.  No. It's not a simple question. It's not a simple
question. The answer is, no, I did not -- I did not see the
actual law at that time.

Q.  So your answer is you were not aware that you needed to
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advise people that they were being recorded?

A.  Thatis correct. I had not seen the law.

Q.  So the fact that you didn't see the law that -- I'm
confused by your answer. Were you aware or were you not aware
that you needed to advise people as part of your job duties as
a public safety officer that when they were being recorded you
had to tell them, when it was reasonable, that they were being
recorded? Did you know that?

A.  As I testified to yesterday, I misunderstood the law.

Q. Can you answer my question? Did you know or did you not
know?

A.  You're -- you're asking a very long question that's very
leading, so it's very hard for me to say yes or no to your
leading questions.

T knew at that time that there were instances where I had
to tell people I was recording them. I misunderstood all the
complexities of the law at that time.

Q. Okay. Did you understand that if you stopped someone and
there was no other intervening circumstances, such as a fight
or you being in danger, and you were recording them, that you
had to tell them as soon as possible that you were recording
them? Did you understand that?

A.  No, I did not understand that.

Q. Okay. All right. Now, you were interviewed by
Lieutenant Morrow as part of your internal affairs
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investigation; correct?

A.  That's correct.

Q.  And part of that interview had to do with you making
traffic stops; is that correct?

A.  That's correct.

Q. Did you tell Lieutenant Morrow in that internal affairs
investigation that you were trained by your FTO that you could
make traffic stops?

A.  That is misstating what I said. Campus version of traffic
stops, yes. And we've got evidence of hundreds and hundreds of
traffic stops.

Q. Okay. So let me clarify. It's your testimony that you
told Lieutenant Morrow that you understood that you could only
make campus versions of traffic stops, and that's what Michael
Drake taught you. Is that your testimony?

A.  Thatis not my testimony.

Q. Okay. What's your testimony? What did you tell
Lieutenant Morrow about what Michael Drake taught you?

A.  Idon'trecall

Q. Do you recall --

A.  You obviously want specifics, and I don't remember
specifics.

Q. Do you recall the interview?

A.  Vaguely, yes. That was a long time ago.

Q. Do you recall what your understanding was , at the time of
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that interview, regarding what kind of traffic stops you could
make?
A.  Idon't recall the specifics, but I -- I only remember
generalities. I do recall Lieutenant Morrow's report
exonerating me for making traffic stops because he interviewed
other officers and found out that lots of other officers were
making different versions of traffic stops, so I remember that
part.
Q. Do you agree with me that you made numerous full traffic
stops, like pulling people over, while you were a public safety
officer?
A.  On city streets? No. Definitely not.
Q.  On university streets?
A. I was acting exactly how I believed I was supposed to be
acting. I never disobeyed an order regarding traffic stops
that I was given.
Q. Do you agree that you made numerous full traffic stops
while you were a public safety officer being on university
property or not?
A. Ido not agree with that statement.
Q. What don't you disagree -- what don't you agree with?
A.  Because it's -- you're trying to say full traffic stops,
and you're trying to differentiate that between a campus
version of a traffic stop.

I'll say it again. I believe that I was acting within
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policy and procedures that were set out for the department at
that time.

Q. Allright. The woman with the gun, Ms. Whitney Harder, is
it your testimony that you gave her a ride with the gun because
Sergeant Cameron told you to do it?

A. My testimony is that, yes, he authorized that ride.

Q.  Were you concerned about the fact that she had a loaded
gun on her lap in the back of your car?

A. It was never on her lap, number one. She had a holster
for that reason. Two: Yes, I was concerned, but I was more
concerned about the potential of her stalker, who she said was
also armed and maybe had friends, being potentially three
blocks away. I was very concerned.

Q.  Mr. Cleavenger, were you concerned about your safety when
you took that woman in the back of your car when she had a
loaded gun?

A.  I'm always concerned about my safety.

Q. Do you agree that that was not a good decision that you
made?

A. Idon't think there was a good decision to be had that
night.

Q. Do you agree that that was not a good decision?

A. Idon't think there was a good decision to be had that
night. The other options weren't any good either.

Q.  Mr. Cleavenger, are you aware that the phone call that you
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made to Sergeant Cameron requesting permission to make this
transport was recorded?

A. Idon't recall a phone -- actually, I think there was --
you're talking about a phone call versus conversation on the
radio; right?

Q. How many times did you ask for permission to do this
transport?

A.  We had multiple conversations.

Q. How many times did you ask Sergeant Cameron, "May I take
this woman to a hotel?"

A.  Ido not recall.

Q.  Why would you ask him more than once?

A.  Because situations change.

Q. Two minutes before you gave this woman a ride to the
hotel, there's a phone call between you and Sergeant Cameron in
which you ask if you can take her. Do you -- are you aware
that that phone call is recorded?

A.  Idon't recall the phone call.

Q.  When you asked for this permission to transport the woman
to the hotel, you asked Sergeant Cameron; correct?

A.  Yes.

Q. And I believe you testified yesterday it was in that
conversation, that same conversation when you said, "Can I take
her" that you reminded him that she had a loaded gun on her?
A.  Ithink I said I believed that's when I reminded him about
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the gun. Because, as I testified, the gun was very obvious.
She was wearing it on her hip, like a cowboy, when he came out
there to the scene.

Q. My question is: Was it the same conversation, the
conversation you have with Sergeant Cameron two minutes before
the transport, when you asked if you could take her to the
hotel, is that when you claim you reminded him that she was
carrying a loaded gun?

A. I do not recall. We'll have to listen to the phone call.

Q.  Wasn't that your testimony yesterday, Mr. Cleavenger?
A.  Again, I don't recall. We'd have to listen to the phone
call and we'd have to listen to the radio to see if the times
match.

Q.  Why don't you just tell me what you remember.

A. Itold you what I remembered yesterday.

Q. Yeah. What you remembered yesterday was that you called
Sergeant Cameron right before the transport, asked if you could
do it, and reminded him she had a loaded gun.

A. Idon't believe that was my testimony, and my testimony
was that I called him over the radio on channel three, and you
could hear that clearly, on the radio transcript, when I asked
him to switch to three.

Q. Soit's your testimony that you asked twice if you could
make this transport within minutes of each other? You asked
him on the phone and then you asked him on channel three?
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A.  Idon'trecall. There may have been follow-up questions.
I don't -- I don't know.

Q. Do you believe that Sergeant Cameron, regardless of what
you claim you told him, what you may have thought you told him,
do you believe that he actually knew that that woman had a
loaded gun when he told you he -- you could transport her?
A.  You're asking me what I think Cameron believed? I don't
know what Cameron believed.

Q. Now, you talked about Officer Hermens ' statement that you
guys met in the parking lot after the transport and how that
couldn't be true. Do you remember that?

A.  Absolutely.

Q. Mr. Cleavenger, where was that parking lot that you took
the woman from? Where was that in relation to your parking lot
for DPS?

A. It was nearby, but there's a locked fence all the way
around it.

Q. Butit's right next to each other; correct?

A.  Itis close.

Q.  And when you finished the transport, you drove back to
that parking lot at the station; correct? That's where you
ended your mileage?

A.  That's a different parking lot. We're talking about two
different parking lots.

Q. T understand that. You drove your car back to the station
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parking lot, the east station, the locked parking lot; correct?
A.  Of course.

Q. And that is where Officer Hermens drove his car at that
same time; isn't that correct?

A.  That wasn't his testimony in the deposition.

Q.  Mr. Cleavenger, I'm not asking for you to tell me what he
testified to. I'm asking for your memory.

We heard the audio yesterday. You both signed off within
seconds, I believe, of each other. Is it your memory that he
drove to that same parking lot where you drove to?

A.  No. Iwasn't done with that transport.

Q.  When you finished the transport, where did you go?

A.  Then I went back to the station. Not to the parking lot
where the woman had parked.

Q. Correct. You went back to the parking lot at the station.
That's right next to the other parking lot; correct?

A.  Say that again, please.

Q.  You drove your car back to the station parking lot, which
is right next to lot 52, where you had met the woman?

A.  Ibelieve so.

Q.  And Officer Hermens was also off duty. We heard the
audio, and he drove his car to that same station parking lot;
isn't that correct?

A.  Officer Hermens had already secured his vehicle. I was
finishing the transport, and Officer Hermens' testimony was
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that we had met back in the parking lot where the woman was
parked, and that was impossible.

Q. Okay. Sitting here today, without trying to figure out
what you can and cannot prove with the audio recordings, do you
recall having a conversation with Officer Hermens at a parking
lot after you transported the woman?

A.  No, I do not recall that conversation.

Q. Now, you testified that this incident with Ms. Harder, the
transport with the gun, was never discussed with you before
your termination. Is that what your testimony was?

A.  To my knowledge, I was never under investigation. I was
never advised of any kind of investigation involving that
incident.

Q.  Well, I don't think that was your testimony. You
testified it was never discussed with you before you were
terminated. Is that an accurate statement?

A.  IfIsaid "discussed," I may have chosen the wrong word.
I wrote a report about it.

Q. Do you recall meeting with your union steward and
Lieutenant Lebrecht, Sergeant Cameron where you discussed this
incident?

A.  Ivaguely remember discussing it. But, again, this was
not -- what I was trying to convey is that I was never
officially investigated for it. I was never accused of doing
something wrong, you know, like with a letter of reprimand, a
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letter of clarification.

Q. So you're changing your testimony today to say that you
actually were discussed -- were talked to about this incident
by your supervisors; is that accurate?

A.  I'msaying if -- if I used the word "discussed," that was
the wrong choice of words.

Okay.

I'm saying I was never under investigation for it.

Was this --

It was never an allegation in my termination, et cetera.
Was this incident discussed with you by your supervisors ?

>0 >0 >0

Again, yes, because I brought it up. I wrote the report
about it because I was concerned about this woman.

Her car was still on university property. We didn't know
where this guy was. The situation could have escalated, and I
was going off shift.

Q. Did your supervisors discuss with you in a meeting on
July 14, 2012, the safety concerns they had with your conduct
in transporting this woman?

A. Idon't recall that specific conversation, but it may have
happened.

Q.  Your union steward was there. Does that refresh your
memory? Lois Yoshishige?

A. I brought my union steward to lots of meetings after I
started getting harassed.
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Q. Do you recall Ms. Yoshishige telling Sergeant Cameron and
Lieutenant Lebrecht that the woman had the gun in a fanny pack?
Does that refresh your memory?

A.  Idon't recall specifics.

Q. Do you recall when this incident occurred?

A. I believe it was May 2012.

Q. Can you understand why Chief McDermed would be alarmed
when she heard about this incident?

A.  Ican understand why anybody was alarmed. I was alarmed
by the situation. It's a situation involving a potentially

armed stalker. Of course it's alarming.

Q. Can you understand why Chief McDermed was concerned by
your judgment, by your officer safety skills, in making the
decision to transport this woman with the gun?

A.  Again, I think I made it clear that Scott Cameron didn't
like me. I didn't particularly like him. The only reason I

would ever call Scott Cameron out to the scene on one of my
calls is if I wanted to make sure that a supervisor was
approving something that I was doing. Otherwise, I preferred
to avoid Scott Cameron at all costs.

Q.  Well, you never hesitated before to discuss your positions
with Sergeant Cameron; correct?

A.  No. I definitely hesitated because if I discussed any --
if I discussed anything with Scott Cameron, he would jump down
my throat and tell me how my law degree was worthless and how I
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was stupid and those sorts of things.

Q.  So Sergeant Cameron is telling you, in your memory, that
he wants you to take this woman with a loaded gun, take her to
a hotel. Did you have concerns with that order?

A. I already testified to you today and yesterday, yes, of
course I had concerns with this -- with the whole situation.

Q. But--

A.  All the options were bad.

Q.  You could have called a taxi, couldn't you? You could
have called Eugene police, couldn't you?

A. Ican't call Eugene police. That would be something
dispatch would have to do. Again, that would be something that
Sergeant Cameron would have to approve.

Believe me, he would be -- I don't want to -- he would be
upset if I called the Eugene Police Department into one of my
calls without his approval first. He would have been livid.

Q.  You could have just said, no; correct?

A.  You're right. I could have just abandoned her on the
street with who she believes is an armed stalker three block
away. You're right. I could have just left her there.

Q. Let's talk about this armed stalker. This is someone that
you identified; correct?

A.  No. My recollection is it was Officer Hermens who ran the
plate.

Q. Well, it was you who said you saw someone give you a hard
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look?

A.  Yeah. Absolutely.

Q. That's the person you told this woman you thought her
stalker was out there; is that correct?

A.  No. That's not my testimony.

Q.  Well, did you tell this woman that you had found someone
that you thought to be her stalker?

A.  Inever said I thought it was her stalker.

Q. Did you give this woman information off the LEDS system
about this person you identified?

A.  Absolutely. I was investigating a crime. That's what you
do when you investigate crimes.

Q. Isn'tit against the law, Mr. Cleavenger, to give that
information to civilians?

A.  Not when you're investigating a crime.

Q. So it's your testimony, sitting here today, that you could
give this woman that person's criminal history, his driver's
license history? That's your testimony?

I don't believe that happened. I did not --

What did you tell --

What you said right there. I was investigating a crime.
What was the crime?

Stalking.

Do you have the authority to investigate stalking?
Under ORS 352.385, as a public safety officer, I had the

>Por0 >0 P
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authority to make probable cause arrests, period, for any crime
that I witnessed.
Q.  What did you tell the woman? What information did you
give her that you got from LEDS?
A. I gave her limited information to try to determine -- I
gave her the guy's name, basically. I wanted to find out, "Is
this your stalker or is this one of his friends, somebody you
recognize?" Because, again, she's from Creswell. He's from
Creswell. Small town.

I want to find out if this matches up and if this is the
guy, so I'm investigating a crime using LEDS to investigate a
crime.
Q. The name didn't match up, did it? She didn't recognize
the name?
A.  Well, she said she didn't recognize the name; correct.
Q.  When you got to the hotel with the woman, what else did
you tell her about this person that actually wasn't her
stalker?
A.  Idon'trecall
Q.  You don't recall giving her any information about that
person's criminal history, his prior arrests?
A.  Idon'trecall
Q.  Would that be appropriate if you did that?
A. I --that would depend.
Q On what?
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A.  On whether or not I was still investigating a crime, if he
was potentially involved.

Q.  So it's your understanding of the law that you could
disclose information that you got off LEDS to a civilian that
you just met?

A.  That's all very dependent. Are you asking me was I ever
charged with any LEDS violations? No. I still have my LEDS
certification.

Q. Did you violate the law when you gave her that
information, Mr. Cleavenger?

A.  Not to my knowledge.

Q.  You gave her the vehicle registration information. That's
confidential, isn't it?

A.  What is the vehicle registration information?

Q.  You identified the car, called in the plates, and gave her
the name of who it came back to; correct?

A.  Tjust testified that I gave her the name to see if she
would recognize the name as her stalker or one of his friends,
someone else involved.

Q.  You described the car; is that correct?

A.  Again, I am investigating a crime. I want to know does
her husband have access to a -- whatever it was green, a Jeep
Cherokee, whatever. Have you seen a green Jeep Cherokee around
your house recently? Have you seen a guy that looks like this?
That's what police officers do.

O 0 N O U DA W N

N N NN NN 2 2 R s e s e s =
tu A W N B, O WOOWWNO UL DA WN = O

1685
Cleavenger - X

Q. But it wasn't the right guy, was it, Mr. Cleavenger?

A. I also testified to that, that she said, no, she didn't
recognize that name or that car. It was just a coincidence. A
strange coincidence, but, nonetheless, it was a coincidence.

Q.  Mr. Cleavenger, you gave this woman a description of the
car. You gave her the license number. You gave her the
person's name. You gave her the criminal history, which showed
he had a violent history, and you said that this is probably
someone who was stalking her, and if he drove into the parking
lot, she should immediately call 911. Do you recall that?

A.  No. Idid not say, "This is probably the guy that's
stalking you." I was asking her questions. I was trying to
find out if this was the guy that was stalking her. That's a
very leading question.

Q.  You are aware you're on cross-examination; correct?

A.  Yes.

Q. Allright. So you told her all this information. You

know she has a loaded gun. And it was the wrong guy. What if
he would have drove in there? What if she would have shot him?
Would your violation of LEDS have been a little more serious at
that point?

A. I--Idon't even know where to begin with that.

Q.  But you still, sitting here today, can't understand the
concerns with your judgment?

A. TItold you I had concerns about the whole situation.
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Q. Allright. Let's talk about Junction City. Why did you
suddenly resign?

A.  Because of pressure from Mark Chase. I was told by my
supervisors, Brandon Nicol and Chuck Salsbury, that he was
considering putting me on suspension of duties until the end of
the U of O thing. And I realize this U of O thing could go on
for a long time. So I decide to resign and move over to
Coburg.

Q. Isn'tit true Sergeant Salsbury came and told you that
Chief Chase was about to fire you?

A.  No. He said he was about to put me on a suspension.
Q. Didn't you ask Sergeant Salsbury if he could ask

Chief Chase if you could resign instead of being terminated?
A.  No. I wanted to resign so there would be no discipline in
my record. Discipline being the suspension. If there was a
suspension on my record, it would show up on my DPSST record .
Q.  Allright. But you'll agree that you were about to face
discipline when you made this decision to resign?

A.  Absolutely.

Q. Did you tell your dad about this offer you got from Mill
Creek to be a police officer?

A. Idon'trecallif I told him or not. He was not my
primary concern at the time.

Q.  Well, Mr. Cleavenger, how many police jobs had you applied
for by the time you got this supposed offer?
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A.  Alot.

Q. How many?

A. I would guess at least 20. I basically just applied for
every job possible.

Q. And this is the only offer you got; correct?

A. At that time in the process, that was the only offer I
got. These things take a long time. It can take up to six
months to get hired.

Q.  So out of 20 applications you made, you finally get an
offer, and you don't tell your dad?

A. Ididn't say that. I said I don't remember if I told my
dad or not.

Q.  You heard him testify that he didn't know about it.

A.  No. His testimony was that he remembered me talking about
something up in Seattle near where my sister-in-law -- sorry,
ex-sister-in-law worked at that time.

Q.  You didn't get that offer, did you, Mr. Cleavenger?

A. Itold you it was a conditional offer. Same as the
conditional offer from U of O.

Q. And you failed the background, and you didn't get the
offer?

A.  Idid not fail the background.

Q.  Why didn't you get the offer then?

A.  Because I withdrew. I remember where I was standing when

I called them on the phone and said, "I'm sorry I have to
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withdraw from this process. I'm deciding to take a job with
the University of Oregon Department of Public Safety.

This job in Mill Creek, that's by Seattle; right?

Yes, that's by Seattle.

Was it for a job as a police officer?

Yes. As far as I remember, yes.

ororo

So you turned down a job as a police officer to take a job
as a public safety officer?
A.  Yes. Because -- because, as I explained yesterday, I
believed that I could be part of this transition at University
of Oregon Department of Public Safety to create a brand new
police department and I could be part of that building as a
police department, so I knew University of Oregon was becom ing
a police department.

THE COURT: Counsel, why don't you pick a convenient
place for lunch that fits your cross-examination.
MS. COIT: This is good.

THE COURT: Is this a good time?
MS. COIT: Sure.
THE COURT: I'll remind you not to discuss this

matter among yourselves or form or express any opinion

concerning the case. Give me about 15 minutes extra today.

About 1:15, okay. Have a nice lunch, and we'll see you then.
(Lunch recess taken.)

(Jury not present.)
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THE COURT: Counsel, 82?

MR. JASON KAFOURY: Yes.

THE COURT: Was it stipulated to?

MR. JASON KAFOURY: Yes.

THE COURT: Can we wait until Christy is with us? 1
want to make certain she has an adequate record as we go.

DEPUTY COURTROOM CLERK: Judge, I show that was one
highlighted on your list.

THE COURT: That would be given to us. We have a
couple more, don't we?

DEPUTY COURTROOM CLERK: I have the original of 82.

THE COURT: So we have 82. Thank you very much.

There were a couple of others that we were going to --

MR. HESS: We provided them here.

THE COURT: Show those to Christy and make sure
they're marked.

MR. HESS: The additional exhibits are in the back.

THE COURT: Make sure you show these to counsel ,
also. Have you seen these?

MR. HESS: The audio clips that I burned over lunch
of 130, 131, 132.

THE COURT: You can look at them, too.

MS. COIT: That's fine.

THE COURT: Mr. Cleavenger, why don't you retake the
stand.
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(Jury present.)

THE COURT: Jury is present, counsel and parties are
present. Thank you for your courtesy. The witness is present.
I want to apologize for the 15 minutes we had you wait. We had
a few problems with the machine, so the gentleman just finished
fixing it. So we're ready to go, jury.

Counsel, continue your cross-examination please.

BY MS. COIT: (Continuing)
Q.  Mr. Cleavenger, in the September 7th meeting that you had
with Sergeant Cameron and Lieutenant Lebrecht about your radio
use -- do you recall that?
A.  Irecall it was a meeting but not about my radio use.
Q. Okay. You recall what meeting I'm talking about?
A.  Yes. When I was issued the order to only report felonies .
Q. Okay. And you were told at that meeting to only call out
these things over the radio. Only the serious crimes or
felonies, call it out over the radio. Correct? Is that your
understanding?
A.  Almost. My understanding was I was to only call out
felonies over the radio.
Q. Nobody told you at that meeting or any time after that
meeting that you could not report these other crimes in other
ways; isn't that correct?
A.  We tried to get a clarification on what that order was
multiple times. So that was my understanding.
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Q.  Your understanding was you were only supposed to call out
felonies over the radio, otherwise stay off the radio. Was
that your understanding?

A.  That was my basic understanding.

Q.  You agree there are many other ways for you to report
other sorts of crimes?

A. I--T1suppose that's possible.

Q. Now, you testified yesterday that you thought
Lieutenant Lebrecht targeted you because Cameron --
Sergeant Cameron shared your resumé that had all your political
jobs and Democratic party involvement. Do you recall saying
that?

A.  Thatis my general belief.

Q.  Allright. First off, I would like you to tell me how it

is you think Sergeant Cameron, a sergeant in the department,
would have access to your confidential personnel files.

A. Idon't know what the standards are for access to files.
Q.  You had to actually sign a waiver in writing to give your
own union steward access to your personnel files; correct?

A.  That was my personnel file held by U of O. That was my
official personnel file. Come to find out there were, I

believe, four additional files held with the department. So I
believe, in total, there were about five files. So there was a
personnel file held U of O. That was the official one.
Secondary personnel file held by the department. Supervisory
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file held by the department. Training file held by the
department. And I know I'm missing one. But we were very
confused and -- and alarmed once we found out there were all
these other files with different names and different access
standards.

Q.  Mr. Cleavenger, you've reviewed every single one of those
files; correct? I made them available to you, and you came to
my office and reviewed them. Do you recall that?

A.  Irecall reviewing one of the files in your office, yes.

Q. Do you recall seeing your job application or your resumé
in any file other than the HR file held by University of
Oregon?

A. Idon'trecall, but I believe it should be pointed out

that that was after all my files had been purged as part of the
settlement agreement.

Q.  Purged of disciplinary information; correct?

A.  Purged of all information not pertinent to the lawsuit,
was my understanding. My understanding was you kept a file
with information that would be pertinent to this lawsuit. I
could be -- I could be wrong on that understanding.

Q.  Mr. Cleavenger, do you have any information that
Sergeant Cameron ever had access to your resumé or your job
application in this case?

A.  Like I said, that's just my belief.

Q. Okay.
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A.  Ican tell you where that belief came from.

Q.  Now, tell me what information you have to support your
allegation that Sergeant Cameron somehow shared this
information with Lieutenant Lebrecht.

A.  Because as soon as Sergeant Cameron became my supervisor,
Lieutenant Lebrecht all of a sudden knew all about my political
background. So I just assumed that's how he must have found
out. Because prior to that, that stuff hadn't been brought up
before.

Q.  And that's just your assumption; correct?

A.  Like I said, that's my belief. I fully admit I have no
proof of that.

Q. Do you deny that you often talked about your connections
with Barack Obama, driving in his motorcade, during these shift
briefings at the department? You had a sticker on your
computer that said "Barack Obama," didn't you?

A.  Ididn't bring my computer to work. We had work
computers.

Q. Did you have a sticker on something at the office that had
Barack Obama on it?

A.  No. I think that would be inappropriate. I vaguely
recall there's some kind of policy about not having political
stuff. I may have had one on my car possibly.

Q. A bumper sticker on your car. My apologies.

A.  Okay.
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Q. Butit's fair to say that you talked about your
involvement with Barack Obama at the department?

A.  With the Obama stuff, yes, a little bit. And the reason
for that is because when I was doing those motorcades in
Oregon, there were two trips that came to the University of
Oregon, and at that time I was working on the Public Safety
Advisory Group I was doing the Taser speeches, et cetera. I
knew a lot of the DPS officers. So they saw me step out of the
motorcade and interact with the advance team and Secret Service
and stuff, and I know they were kind of shocked at the time
because they were like, "Who's this guy? You know, this is the
law student that's speaking against us. Against Tasers. How
the heck is he on -- you know, on this motorcade?" So that was
already out there. People knew about that.

Q. Do you understand that in a police agency there are
certain appearance requirements? Uniform. Grooming.

Yes.

You chose this career; correct?

Yes.

Your uniform needs to be clean?

Yes.

Shoes need to be shined?

Yes.

ocror0P0>

And at the university and -- well, at the University of
Oregon Department of Public Safety, men had to be clean shaven;
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is that correct?

A.  That's correct. That was the standard.

Q.  Now, you would agree with me that well before you got this
letter of clarification, you were talked to about your failure

to shave; is that correct?

A. I remember one occasion where I was told -- reminded that
I needed to try to shave, and I explained on that date that I
had just come from Junction City, but, yes, I understood that
that was the expectation.

Q.  And on that occasion, the first time you were talked to,
you weren't given any sort of discipline, were you?

A.  That's correct.

Q.  And then there was a second occasion when you failed to
shave, and you had a meeting with Lieutenant Lebrecht and
Sergeant Cameron. Do you recall that?

A. Idon't recall a meeting, but I believe it could have
happened.

Q. Do you recall them asking you if you needed a copy of the
policy and trying to hand it to you?

A.  Idon't recall the meeting, so I don't recall the policy,
but I knew it was the policy.

Q. Do you recall Sergeant Cameron telling you if there's some
sort of reason you can't shave, if you have sensitive skin or
something, to get a doctor's note and they would make an
exception. Do you remember that?
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A.  Something to that -- actually, I think I brought that up.
I told them that I had sensitive skin and -- you know, but I
was unable to get a doctor's note in time for the letter of
clarification.

Q.  Well, I think you violated the policy again a third time;
correct? After you had been talked to twice about this policy,
you simply disregarded it again, and that's when you got the
letter of clarification. Isn't that correct?

A.  That could very well be.

Q. Now, we talked about the incident when a fellow was
reported to be known to carry a weapon, specifically a javelin.
Do you recall that?

A.  Yes.

Q. Okay. This is another -- another incident that you said
you didn't think was a big deal. Is that right?

A.  Idon't recall using those words.

Q. Do you think it was a big deal?

A. I--1remember testifying yesterday that I believe there
was some training -- that it was a training opportunity at that
time and I learned that I should handcuff people before I let
them make phone calls.

Q. Okay. What about the issue of you searching through the
backpack? Do you agree that was an unsafe situation?

A.  Idid not search through his backpack. I asked for
permission, and he did not give me that permission.
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Q. No. My apologies. I mean allowing this person known to
carry dangerous weapons, allowing him to search through his
backpack.

A.  As I testified yesterday, I could see where the cell phone
was. I could also see that the bag was too small to carry a
javelin.

Q. Is it your belief that someone who's known to carry
dangerous weapons is somehow limited to always carrying the
same weapon?

A.  Could you say that again?

Q. Do you think you should have considered in that situation
that he may have also had a different weapon inside his
backpack?

A.  That -- that is possible that he had a different weapon.
Q.  Were you counseled about this incident afterwards?

A.  Yes.

Q.  Were you counseled on the fact that you allowed him to
look through the backpack?

A.  Again, from my recollection of that incident, the cell
phone was on top. Inside the bag, but on top. And I was right
there, and I could see it. But, yes, I admit that there were
better ways for me to handle that, and that was what I was
counseled about. And this was during my field training, and I
learned from it.

Q.  Well, it wasn't during your field training, was it? It
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was on the 29th, I believe. You were out of field training on
the 27th?

A.  So it was two days after?

Q. Yeah.

A.  If that's what it was, that's what it was.

Q. Al right. Do you recall what your response was to --
after you were counseled about letting him look through the
backpack?

A. Ido not.

Q. Do you recall telling Lieutenant Lebrecht that it was
pretty stupid to think that there might be a javelin inside

that backpack?

A.  Idon't think I would have made that statement. I would
have made a statement similar to I thought it was funny that
the -- that it was noted in his record that he carried a

javelin because I've never heard of a javelin as a noted weapon
in police reports before and I haven't since. SoI--1

thought that was kind of unique.

Q. Do you agree with your supervisors that you displayed poor
officer safety skills during that incident?

A.  AsIstated, I believe that I learned from that incident
about how to handle letting people make phone calls when
they're being arrested.

Q. Do you agree that you go -- well, back during this time
we're talking about -- that you went into every contact giving
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the contact the benefit of the doubt? They were a good guy
until they proved to you that they weren't?

A.  Sort of. What I mean by that, giving people the benefit
of the doubt, is I mean I treat everybody like a decent human
being and I give them respect like a decent human being . They
may have a very long criminal record, but I don't immediately
pull pepper spray on them, for instance. I treat them
respectfully and will continue to do so, unless I feel I'm in
danger or they become best disrespectful.

Q. Do you agree you can still be respectful while maintaining
caution?

A.  Of course. I believe that I always maintain caution. I
care about my personal well-being.

Q.  You testified that there was a meeting with

Lieutenant Lebrecht on August 13th. Do you recall that?

A.  Irecall that meeting taking place on that day, yes.

Q. You testified you felt threatened and intimidated at that
meeting. Do you recall that?

A.  On the August 13th meeting?

Q. Yes.

A. Idon'trecall that.

Q.  You testified that you felt threatened because they were
going to charge you criminally?

A.  Oh, yes. Being told that I was possibly facing criminal
charges did definitely -- it definitely concerned me.
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Q.  Well, do you not agree that you testified you felt
intimidated and threatened during that meeting?

A. I was definitely threatened with criminal charges, and I
was definitely intimidated with facing criminal charges, also.
So yes, yes, I did.

Q. Did you feel threatened by Lieutenant Lebrecht, how he was
talking to you? Is that what you claim was intimidating to
you?

A.  Ithink anybody who's told they can face -- I don't know
what he said -- 20-some misdemeanor accounts would feel
threatened and intimidated by that statement.

MS. COIT: Your Honor, I would like permission to
play audio from Exhibit 351-I.

THE COURT: The marking would be 351 and is I the
designation?

MS. COIT: It's -- 351, it's Lieutenant Lebrecht's
performance review, and there are exhibits to it, and that's
Exhibit I to his performance.

THE COURT: Exhibit I. Thank you. You may play
351-1.

(Exhibit No. 351-I was played for the jury.)
BY MS. COIT: (Continuing)

Q. Yesterday you testified that you sent an email to the
district attorney office after the Brady submission had been
made that you now regret sending. Do you recall that?
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A.  Iregret sending -- I regret saying part of that email.

Q.  And the part I think you testified you regretted saying
was about Lieutenant Lebrecht; is that correct?

A.  Iregret saying that he is the most vindicative person
I've ever met because at that point I thought it was just
Lebrecht acting on his own or that he was spearheading and it
was his idea to Brady list me.

T've since found out it was actually Carolyn McDermed that
was behind it and, further, that Lieutenant Lebrecht actually
didn't really want to do it.

So I regret saying that about Lebrecht.
It was a pretty harsh email, wasn't it?
It was a harsh email, and I --

You said he was dishonest, didn't you?
I may have.

ororQ

Have you -- have you followed up with the DA's office and
told him that you don't believe that anymore?

A. I will when we -- when I'm able to have a meeting with --
with the new DA.

Q.  So knowing what you know now, sitting here today, do you
believe that Lieutenant Lebrecht submitted this information to
the district attorney to retaliate against you for something

that you said?

A. I definitely believe the Brady submission was sent as
retaliation against me. The point I'm trying to make is that I
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realize that it was McDermed that was behind it, not so much
Lebrecht.
Q. Allright. Look at exhibit --

MS. COIT: Your Honor, I would like permission to
publish Exhibit 178. It's been offered and accepted in
plaintiff's case.

THE COURT: You may.

BY MS. COIT: (Continuing)

Q. Allright. This is the arbitration decision. You read
this; correct?

A.  Along time ago, yes.

MS. COIT: My apologies. May I approach?

THE COURT: Sure. You can approach any time you
would like to, and the same courtesy for the defense {sic}.
You don't have to ask from this point forward with this
witness.

MS. COIT: Thank you.

BY MS. COIT: (Continuing)
Q. Al right. On page-- page 18 of the arbitration decision,
the third paragraph in, do you see that?

A.  Yes.
Q.  Starts with, "Here, grievant, an attorney" --
A.  Yes.

Q. Itsays --"is charged, among other things, with
dishonesty." Do you see that?
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A.  Yes.

Q. Do you agree with me that the Brady issue involves
credibility, not dishonesty, and those are different concepts?
A.  Ithink those are synonyms.

Q. Okay. Look down further in this paragraph where it starts
with, "I do not require that employer eliminate all doubts,
even reasonable ones, but the evidence should be sufficient to
satisfy the arbitrator that there are substantially more
reasons to conclude that grievant is guilty as charged than he
is without fault. Such a burden of proof is often referred to
as clear and convincing evidence." Do you see that?

A.  Yes.

Q. Do you agree that that is the standard that the arbitrator
was imposing on the employer when they were charged with
proving you had been dishonest in this arbitration?

A. Idon't think that's completely accurate. I believe

that's a standard they were using to determine if there was
just cause for the discipline.

Q. Can you look at page 19?

A.  Yes.

Q.  This has to do with your letter of reprimand; correct?
The May 18th warning.

A.  Yes. It appears to be with regard to Spencer View.

Q. Do you agree that the arbitrator found "and I find very
circumstances support the conclusion that grievant knew or
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should have known that caution, when approaching Spencer View,
was expected."

Do you agree that's what the arbitrator concluded?
A. It appears to be.
Q. Look at page 20. You see the paragraph starting with
"most significant"?
A.  Yes.
Q. "Even when the grievant -- the grievant was informed on
April 7th of the employer's policy on appropriate precautions,
he nevertheless continued to maintain that no particular safety
measures were necessary. Grievant's intransigence in response
to policies and expectations that were clearly expressed by
Cameron and Lebrecht left the employer no option other than
some form of corrective discipline."

Do you see that to be the arbitrator's conclusion?
A.  Yes. But, again, I think both sides, yours and mine, were
disappointed in the arbitration decision for different reasons.
I believe I never stated that I had to take no caution on this
incident. I -- you always have to be cautious.
Q. Please look at page 21. First sentence in this paragraph
we called out, "Given these circumstances, notice from the 2011
clarification and grievant's continuing refusal to acknowledge
appropriate safety practices, I'm compelled to find that the
employer has met its burden of demonstrating just cause for
discipline over the Spencer incident."
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Do you see that conclusion by the arbitrator?
A.  Yes.
Q. Please look at page 22. Here I believe the arbitrator was
commenting on the stop of the dean. Does that seem accurate?
A.  Yes, that seems to be referring to the dean stop.
Q. It says, "Of additional concern are the various and
inconsistent reasons grievant proffered for following the
Honda. Thus, the tape of his encounter with the driver reveals
that grievant expressed concern to her about the registration
tags, but he later asserted in an interview with Morrow that he
may have intended to determine if the driver was inebriated or
had stolen the vehicle. Further, at arbitration, grievant
testified he was concerned about careless driving, an offense
over which he did, in fact, have authority."

Do you -- do you take from that paragraph the arbitrator's
concern with your credibility?
A.  No. Infact, the arbitrator finds that I was not
dishonest. I would point out page 21 in the footnote.
Q. Let's stick here with page 22. "In this regard, I find
grievant's differing explanations puzzling, particularly as
careless driving concerns fell within the scope of his
authority. Thus, there appears to be no good reason why
grievant would inform the driver she's been stopped for an
alleged offense over which grievant had no authority if he
otherwise had a good faith belief a legitimate purpose existed.
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I further note that grievant's claim about careless driving
rests on a weak foundation, as the video reveals the driver was
uncertain or perhaps confused, but hardly reckless."

Do you interpret that to be a comment on your credibility ?
A.  No. He says he's confused.
Q. But he's confused by your testimony, isn't he?
A.  He's confused by the number of reasons that I contacted
the assistant dean. As I tried to explain, there were a number
of reasons I found her suspicious and wanted to speak to her.
What I talked to her about when I got out of the car was about
the expired tags because that's a way to start the
conversation.
Q. Let's look at page 23. The paragraph starting with "Even
assuming, for the sake argument, that grievant was not present
at the training sessions regarding the dash cam recorders, I
find that grievant, a law school graduate, either knew or
should have known that the underlying purpose behind the
required protocol for PUMA recordings would apply equally
forcefully to similar recordings by other means. Indeed, the
record reveals grievant did provide the proper warnings with
regularity, strongly suggesting he was aware of the underlying
policy."

Do you see that statement?
A.  Isee that statement.
Q. Do you interpret that as calling into question your
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credibility?
A.  No.
Q. Il have you look at Exhibit 418.

MS. COIT: 418, Your Honor.

THE COURT: 418? Thank you.
BY MS. COIT: (Continuing)
Q. Allright. Yesterday you testified that Chief McDermed
promised you that she would meet with you to have a step one
hearing on your written reprimand grievance. Do you recall
that?
A.  Yes, Ido.
Q. TI'vejust given you Exhibit 418. Do you recognize -- my
mistake. Sorry. Wrong question.

There was testimony earlier in the case about a letter of
reference that Chief McDermed gave you in connection with the
settlement agreement of the arbitration award. Do you recall
that?

A.  Yes. That was part of the agreement.
Q.  Allright. Is the document I've just handed you,
Exhibit 418, is that the neutral letter of reference that
Carolyn McDermed signed and gave to you as part of that
settlement agreement?
A.  This appears to be that letter, yes.

MS. COIT: Your Honor, I offer 418 and request
permission to publish.
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THE COURT: Received. You may publish 418.
BY MS. COIT: (Continuing)
Did you write Exhibit 418?
As I recall, you asked me to write this.
So you agree that you wrote Exhibit 418?
Yes. Based on the parameters you gave me.

oro>ro

Okay. And those parameters included the dates you were
employed at the university; correct?

Yes. That was one of the parameters.

The position you held; correct?

Yes.

And how much you were paid in each position; correct?
Yes.

or0ro>r

There's nothing in this letter of reference that in any
way comments on your credibility, your abilities as an officer,
or gives you any sort of recommendation. Do you agree with
that?

A.  This letter wasn't supposed to serve that purpose.

Q.  So you agree with that?

A.  Can you ask me the question again, please?

Q. Is this letter some sort of recommendation from the chief
on your abilities, commenting on your credibility, that could
be submitted to future employers?

A.  This is a neutral letter of reference or recommendation,
whichever you want to call it, that you had me prepare as part
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of the settlement agreement, and I believe this is pretty
typical and standard -- or at least you told me it was for
these type of settlement agreements.
Q. Now I'm going to hand you 325.
MS. COIT: 325, Your Honor.
THE COURT: 325? Thank you.
BY MS. COIT: (Continuing)
All right. In 325 I'm only concerned with the top email.
Okay.
Do you recognize that email?
I don't recall this email.
Who's it addressed to?
This looks like it's -- it's to me, but it doesn't have my

>0 rP0P»0

email address. And it's from Carolyn McDermed , and it doesn't
have her email address.

Q. Do you believe you ever received this email?

A. Idon't--Idon't recall receiving this specific email.

Q.  Well, look at the contents of the email and tell me if
that refreshes your memory of whether or not you received this
information.

A. T have a vague recollection of this email. I believe this
is what prompted us -- prompted the union and me to then ask
Carolyn McDermed if she would participate in the step one
grievance hearing instead of Lieutenant Lebrecht because we
felt Lieutenant Lebrecht was involved in the --
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Let me just stop you for a second.
Sure.
So you do now recall this email?

>0 >0

Again, vaguely.
MS. COIT: Your Honor, I offer Exhibit 325 and

request permission to publish.

THE COURT: Any objection, Counsel?

MR. JASON KAFOURY: No.

THE COURT: Received. You may publish 325.
BY MS. COIT: (Continuing)
Q. Al right. Back to my earlier question. You testified
that Chief McDermed initially promised to meet for a step one
grievance with you and then failed to live up to that promise.
Is that your testimony?
A.  That's correct.
Q. This is an email that came to you from Chief McDermed,
which she says, "I spoke with Randy Wardlow, HR labor relations
manager. He said normally when an employee wants to initiate a
grievance within the department, he sits in. It would be my
preference that he sit with you while you present your
grievance to Lieutenant Lebrecht. How does that sound?"

Do you see that email?

A.  This seems like the email we were sent -- this was before
we asked Carolyn McDermed to be the step one hearings officer
instead of Lieutenant Lebrecht. This is precisely why we asked
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her to be the step one hearings officer because we felt
Lieutenant Lebrecht was involved in writing the letter of
reprimand. So we wanted someone who was at least slight ly more
neutral than Lieutenant Lebrecht. So, yeah, this email is
earlier than we asked her to participate.
Q. Doyou--
A.  And she agreed.
Q. Do you understand from that email that she's telling you
that she's not comfortable participating in a step one
grievance with you?
A. It doesn't say she's uncomfortable with it. She says her
preference is that Randy Wardlow would also be included in the
meeting. I believe she's asked -- seems to me she's asking for
permission to have Randy Wardlow also sit in the step one
meeting with Lieutenant Lebrecht.

And she's also telling me how step ones are typically run.
They would typically be -- because Sergeant Cameron wrote the
letter, typically it would go to the next person higher in the
command, which would be Lieutenant Lebrecht, which is precisely
why we asked Chief McDermed to take Lebrecht's place.
Q.  And it's your memory that she somehow later changed her
mind and agreed to meet with you?
A.  Yes. It's my memory that she agreed to take his place.
And I believe we have emails to prove that.

Q.  Remind me again what was your call number when you were an
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officer.
A.  Ocean 29.
MS. COIT: Your Honor, permission to play an audio
I'm marking Exhibit 426.
MR. JASON KAFOURY:
Your Honor?
MS. COIT: Yes.
THE COURT: What does it pertain to?
MS. COIT: Impeachment.
THE COURT: What?
MS. COIT:
THE COURT: I know. What does it pertain to?
MS. COIT: You have a transcript, Your Honor.
THE COURT: 429? Oh, I'm sorry. 426.
MR. JASON KAFOURY: Your Honor, I don't have any of

Is this for impeachment,

Impeachment.

these documents as we go through these, just for the record . I
don't have any transcripts.

MS. COIT: Your Honor, it's page 13 of the
impeachment transcripts I gave you.

MR. JASON KAFOURY: Your Honor, I think we should
have a copy of any impeachment --

THE COURT: Do you have a copy for counsel?

MS. COIT: Sure.

MR. JASON KAFOURY: Can we get a complete copy of all
the transcripts given to you, Your Honor?
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THE COURT: Let's take the 426. You can play 426,
Counsel.

MS. COIT: Thank you.

(Exhibit No. 426 was played for the jury.)

BY MS. COIT: (Continuing)
Q. Was that you?
A.  That's me.

MS. COIT: No further questions.

THE COURT: Redirect?

REDIRECT EXAMINATION
BY MR. JASON KAFOURY:
Q. Okay. Let's go through a few things , Mr. Cleavenger. I'm
going to go in reverse order. The most recent stuff we
discussed, and then we'll go back. Okay?
A.  Okay.
Q.  First, how much communication were you having with defense
counsel over those months about these settlement negotiations ?
A.  Alot. There were a lot of emails.
Q.  Any of those emails, prior to July 24th, ever get into
anything about Brady listing you?
A.  Zero. None of them.
Q.  Throughout -- how many months had you guys been discussing
this neutral letter of reference and what should be in it and
what you could include and all this kind of stuff?
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A.  Almost six months, I believe.

Q. Now, we listened to some audio from the meeting you had
with Lieutenant Lebrecht and Randy Wardlow. That's the
August 13 meeting from 2012; right?

A.  Correct.

Q. And we heard Lieutenant Lebrecht say, "Oh, no, we're not
going to be looking at criminal charge s for these misdemeanors
at this point." You heard that?

A.  Yes.

Q. Have you learned throughout this process that the attitude
of the chief of the department changed in that respect?

A.  Obviously, it changed. I was terminated soon after that
meeting.

Q.  But how about the attitude about whether you should be
charged with crimes? Did you learn that that -- that changed
as well?

A.  Yes, that did change.

Q. Okay. And when did you learn that?

A.  Well, relatively recently.

Q. In fact, Lieutenant Lebrecht stated at his deposition that
Chief McDermed told him to inquire with the district attorney
about whether you could be charged with crimes, didn't he?
A.  That's correct.

Q. Now, the arbitrator's decision, the arbitrator was not
asked to decide whether you were honest or not, was he? That
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wasn't his decision?
A.  You mean if I was honest in general?
Q. Ingeneral, yeah. That was not what he was tasked to do
in this project; right?
A.  No. He was just tasked to figure out if there was just
cause or not for termination.
Q. Despite that, did he come to conclusions about your
honesty within this document?
A.  Hedid.

MR. JASON KAFOURY: Mr. Hess, can you bring up
Plaintiff's 178, please. Page 20.

Mr. Hess, can you blow up the first sentence on the last

paragraph there? The whole paragraph.

BY MR. JASON KAFOURY: (Continuing)

Q. Did the arbitrator conclude that, "On the other hand, I
find insufficient evidence to support the employer's argument
that grievant was, quote, "dishonest when during the April 7
interview he claimed that Hermens' car was visible from the
apartments"?

He actually went up and looked up honesty in the
dictionary here, right, and came to the conclusion after
hearing all the evidence for three days there was nothing in
the record to say that you were dishonest. That was his
conclusion in this report, was it not?

A.  Yes.
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MR. JASON KAFOURY: Can we go to the next page,
Mr. Hess? The last sentence of the first paragraph there,
starting with accordingly.
BY MR. JASON KAFOURY: (Continuing)
Q.  Accordingly, even though grievant had an arguable motive
to defect blame on others, there is simply insufficient
evidence to support the employer's burden of establishing a
finding of a purposeful intention to mislead.

This is the arbitrator commenting on your honesty in this

report; correct?
A.  Yes. I believe there's a footnote.

MR. JASON KAFOURY: Can you put the footnote up,
please, Mr. Hess.
BY MR. JASON KAFOURY: (Continuing)
Q. "I also note that the reprimand itself does not accuse
grievant of dishonesty, but rather asserts that the video
refutes his contention."

Did the Brady materials accuse you of dishonesty in

relation to this incident?
A. It --yes, I believe so.

MR. JASON KAFOURY: Next. 24, Mr. Hess. No. Sorry
23. 23. On the bottom.
BY MR. JASON KAFOURY: (Continuing)
Q.  "On the other hand, nothing on the record suggests
anything other than inadvertence by grievant. That conclusion
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is supported by the evidence that grievant did not, in fact, on
numerous other -- did, in fact, record on numerous other
similar occasions. Under these circumstances, the record, in
its entirety, leads me to conclude that on April 1 and 2
grievant unintention ally violated ORS 165.40 and the employer's
policy on notification to the parties that a conversation is
being recorded. I further find the employer has met its burden
of demonstrating just cause for discipline for this offense."
Now, this is what this charge, purposefully violating
people's rights, of 165.40, this is the exact same charge that
the chief wanted Lebrecht to go talk to the DA about in June of
2014 and say you should be charged with dishonesty ; isn't that
right?
A. Right. Months after this decision.
Q. Right. So the independent arbitrator concludes there is
no evidence to show that you lied on this key question about
whether you had the intent to not record people and yet this
was not given to the district attorney; isn't that right?
A.  Correct. AndI --if I recall correctly, that was also
the DA's determination; that it was inadvertent and not
purposeful.
Q. Next, page 24. First sentence regarding the callouts --
problem with the callouts. "There are no credibility issues
regarding what grievant expressed to dispatch during the three
callouts.”
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Now, the arbitrator did not find any issues with these
callouts, did he?
A.  That's correct.

MR. JASON KAFOURY: Can you go to the next page,

Mr. Hess? First sentence. "Based on the above."
BY MR. JASON KAFOURY: (Continuing)
Q. "Based on the above, I am compelled to find there is no
evidence that grievant had been ordered to refrain from any and
all callouts and that the record does not support a conclusion
that grievant attempted to exercise prohibited enforcement
authority."

That was his conclusion; right?
A.  Correct.

MR. JASON KAFOURY: Okay. And, finally, page 28.

Can you blow up the full second?
BY MR. JASON KAFOURY: (Continuing)
Q.  And this is the conclusion by the arbitrator here.
Starting in the middle of the paragraph, "concluded that
discharge could not be supported under the principles of just
cause, the arbitrator did consider the employer's contention
that grievant's misconduct called into question his judgment,
his understanding of the obligation to follow laws, his ability
to follow safety-related policies and protocols and his
credibility."

The employer at that arbitration attacked your



O 0O N O U W N

N N N N NN P B e e s e s
aua A W N = O O N UL A WDN = O

O 0 N O U DA W N

N N N NN B 2o e = e s e s
A W NP, O O 0O N O U A WN = O

25

1719
Cleavenger - ReD

credibility, your officer safety, questioned your judgment and
your understanding and ability to follow laws, the arbitrator
took all of that into account at the arbitration and still
didn't find there was just cause on top of finding nothing,
showing you were dishonest. Isn't that all accurate in the
arbitrator's opinion?
A.  That's my understanding of his decision.
Q.  And because of this, you were awarded all the backpay for
the months of time that you were off; correct?
A.  That's correct.
Q.  Now, you talked about now you know that
Lieutenant Lebrecht was under orders to write those Brady
materials.

Did Lieutenant Lebrecht select what was going to go in
that first draft of materials that went to the chief?
A.  Itis my understanding that he was responsible for putting
the Brady materials together.
Q. Soif, when we go through the Brady materials over the
course of this trial, there's information in those Brady
materials which was selectively chosen by Lieutenant Lebrecht,
that may lead to some conclusions of retaliation; isn't that
correct?
A.  That's correct, yes.
Q. Let's talk about this. Defense counsel asked you about
what you put in your complaint about this incident in Occupy.
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I would like to show you. To help refresh your memory -- does
that refresh your memory about what you stated in your lawsuit
about the Occupy incident?

THE COURT: What page, Counsel?

MR. JASON KAFOURY: Page --

THE COURT: Or paragraph.

MR. JASON KAFOURY: Paragraph 20.

THE WITNESS: Paragraph 32, Your Honor.

MR. JASON KAFOURY: 32 in the complaint.

THE WITNESS: Third amended complaint.
BY MR. JASON KAFOURY: (Continuing)
Q.  From the third amended complaint, yes.

Does it help refresh your memory of what you put in there
in regards to the Occupy incident and your interaction with
Lieutenant Lebrecht afterwards?

A.  Yes.

Q. Okay. And what did you say?

A. I mentioned a paragraph 32 that after the -- "After the
briefing Lebrecht appeared angry and confronted plaintiff in
the hallway and asked" -- blah, blah, blah.

Q. Okay. Well, you keep reading.

A.  Sorry.

-- "and asked why weren't you laughing like everyone else
at the jokes about the Occupy Movement?"

Q. Sois that the same paragraph you've had about this in all
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three of your complaints?

A.  Ibelieve so. If there were any changes made, they would
be minor for grammar, et cetera.

Q.  So you put in your complaint that he was angry, confronted
you in the hallway right after the briefing, and asked you why
you weren't laughing. You put all that in your complaint;
right?

A.  Yes.

Q.  You never testified yesterday that you were physically
assaulted, did you?

A.  Correct.

Q. Did I say in opening statement that you were physically
assaulted?

A.  Idon't think so.

Q. Let's talk more on the topic of this political thing. Was
it well-known within everybody in the briefing of graveyard
what your political beliefs were?

A. At what time?

Q. At the time that Cameron comes into play in October of
2011.

A.  No, it wasn't well-known at that point. I tried to hide
some of the political background.

Q.  And how did your political stuff come out?

A.  Well, again, this is my belief of how it came out.
Because Lebrecht started making mention of my political
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background after Cameron became my sergeant on that shift.
Prior to that, you know, I tried not to mention some of my

political backgrounds. For instance, working for Al Gore,

because Al Gore had been put on the bowl of dicks list, so I

felt maybe I should not mention that. Especially during this

first six months where you can be terminated for any reason.

They don't have to have a reason. So I tried to keep that on

the down-low basically and keep my head down and work.

Q.  This grooming, were you -- how many days did you miss

shaving over those weeks?

A.  Ithink it was two or three over this period that were

identified, but I'll admit right for -- there may be -- there

may have been other days too.

Q.  Was that any different than anybody else during that time

period of Occupy, in terms of people missing shaving?

A.  No. Especially during that time period because we were

working a lot of overtime to cover the event, plus I had my

duties with Junction City. Some of those shifts I'd signed up

for, you know, a month in advance. Especially the paid shifts.

You had to sign up for those in advance. So I was working a

lot during that time period.

Q. Defense counsel asked you why you didn't tell your father

about this job offer in Seattle. What is your memory of that

time period?

A.  Well, I thought that I did discuss it, and then I thought
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his testimony yesterday was that he remembered discussing with
me a job offer up in Seattle, you know, where my sister-in-law
was a captain or lieutenant. I think it was a captain at an
agency up there.

I generally talk to him about application process because
he was a retired police officer, so I was always asking for
advice and help, like how -- what should I say during oral
boards? What should I expect? What are departments with good
reputations? I would seek out his advice -- advice a lot
during that process.

Q. Defense counsel also asked you about a quote that you gave
to a reporter in 7he Eugene Register-Guard. 1 would like to
show you this actual article. Can you identify that document
and date of the document?

A.  This is The Eugene Register-Guard news article from
July 11, 2014.

Q. Okay. And can you turn to, I believe, the second

page there, the third page. Let me see it. Okay. That
paragraph there.

Did you say in that article that you saw with your own
eyes the names of people in your lawsuit on this list? Is that
what you told the reporter?

A.  No. That is not my quote. I --that's not what I said.
Q.  What did you indicate in that report about what happened?
A.  Without reading the --
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Q. Yeah, what did you indicate?

A.  What I indicated was that I knew that certain people were
on the bowl of dicks list, and I knew they were on the list
because I saw LeRoy type them, you know , with his fingers into
his own phone when they kind of came up for discussion for the
bowl of dicks list.

I mentioned that a lot of these names -- and I list them
here -- were strangely not on the copy that was provided to 7he
Register-Guard by Chief McDermed. This is months after I had
filed a lawsuit listing those names.

Q. Do you think it's a huge coincidence that most of the
people you put in your lawsuit somehow just didn't end up on
the list that Mr. LeRoy provided?

A.  Icould be wrong, but I think that every single person or
entity that I listed in my lawsuit was strangely not on the

list of 250 entries in the list. I could be wrong. Maybe

there's one or two, but I think all of them that I remembered
specifically were not on the list that was produced.

Q. Defense counsel asked you about whether this loaded -gun
incident came up on the July 14, 2015, meeting with Lebrecht
and Wardlow. Can you provide the jurors some context of what
was happening during that meeting?

A.  Yes. So we had had a previous meeting with Lebrecht and
Wardlow and my union steward where we were told that Lebrecht
had evidence of potential , what, 20-plus misdemeanors and that
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we might be discussing some of those incidents later . And then
at the start of that meeting -- this is the second meeting --

my union steward and I, we tried to invoke the union right --
again, I always confuse Garrity and Weingarten, but we tried to
invoke the right where we said that I would be willing to talk
about those incidents and explain why I did what I did or why I
didn't do what I didn't do, as long as the employer promised
that there would not be any criminal charges.

But the employer, Wardlow and Lebrecht, refused to let us
do that. So that specter of criminal charges was still out
there. That's why I say I was at that point still feeling
threatened, and I can't remember the other word she used,
but -- I will -- T had a great deal of anxiety being in that
meeting and not knowing what was going to happen.

Q. Isthat generally how you felt that whole summer long?
A.  Yes, to say the least.

Q. Defense counsel asked you if you thought the chief should
be alarmed about this loaded-gun incident and from the chief's
perspective. What is your take on that?

A.  Well, from the chief's perspective -- if I were the chief,
having received information from only one side -- I'll just

give you a hypothetical. If I were the chief and my sergeant
told me that one of the officers transported a distraught,
disturbed woman with a loaded gun in her hand, in her lap,
without any permission from a supervisor, all on his own, if
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that's the information I heard as the chief, of course I would

be concerned.

Q. That sounds pretty bad, doesn't it, if that's all you

know?

A.  Yes.

Q.  Now, we've talked about traffic stops and

Lieutenant Morrow -- defense counsel asked you about those.

Can you explain to the jurors one more time what were trained

on what a campus version of a traffic stop was as of April

2012?

A.  Right. So what I thought we were allowed to do, based on

my training there from multiple field training organizers -- I

was only with Chris Phillips for two weeks, but during those

two weeks I did some of these traffic stops with him. My

understanding was I was allowed to stop a vehicle as long as it

was on University of Oregon property. That's what I could do.
It was clear to me I could not follow it off campus and

make a stop, you know, like on a city street. I could not do

that.

Q.  You were asked about --

A.  Oh, I'm sorry.

Q. Go ahead.

A.  And finishing that, also that the car had to be on

university property and then, you know, coming to a stop, like

in a parking space or something like that, with one exception,
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and that being driving the wrong way down one of our little
non-city streets, but they're one-way streets on campus. A lot
of officers did those stops.

And, also, again, the stop sign on campus that I pointed
out to Lieutenant Morrow in my traffic petitions officer
reports. So there were some exceptions to that final stop
rule.

But, again, there was no set policy that was uniform and
that we could all look at for guidance for that, so I'm just
going based off of the training and following the other
officers.

Q. Defense counsel played some video clips for you . How many
times over the years you were there were you communicating on a
recorded line with dispatch?

A.  Including --

Q.  All times you were communicating with dispatch on some
sort of recorded line, how often did that happen?

A.  Oh, with me, I -- I was pretty active, so I was making
lots of callouts. Hundreds if not thousands.

Q.  Okay.

A.  Thousands. It has to be.

Q. Thousands of recordings of all your interactions with
dispatch. Defense counsel brought a few of them here into this
courtroom. The one about -- where she was talking to you about
the Junction City intoxicated woman, can you -- the --
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A.  WhereI--

Q.  The Junction City stripper, I think you said, or
intoxicated --

A.  No. Ithink I said "the drunken stripper incident" or
something like that.

Q.  Why did you have to call dispatch at that point?

A.  Because I had to finish writing the report, and so I was
calling on a phone. So, admittedly, I could have -- I could
have described her better, more decently; but, again, that's
not a public statement. No one -- you know, there are scanners
where you can listen to a police radio if you want. This was
not something that the public could hear.

I wanted to quickly get the information from dispatch so I
could finish my report, and I knew that he would remember the
drunken stripper incident so he could pull up the case number
for me and give me the information I needed.

Q. How else would you have described the situation to help
jog his memory?

A. I could have said the inebriated young lady that worked at
Diablo's or something like that -- something maybe more
specific.

Q.  While we're on the topic, could you explain to the jurors
what your feelings were and what you reported to people about
the treatment of women within the department?

A. My general concern was the fact that we were always losing
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female officers. A lot had jumped ship to go to other
departments. Some had been terminated. Like Jen Parker. She
was terminated right when I started. And it's only now that
she's finally been hired with the Eugene Police Department. I
mean, that's -- took six years for her to get over